
S T A T E   O F   M I C H I G A N 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 

* * * * * 
 

In the matter, on the Commission’s own motion, ) 
to require MCLEAN TRANSPORT, LLC, to show ) 
cause why it should not be found in violation ) Case No. U-20520 
of Public Act 174 of 2013, the MISS DIG ) 
Underground Facility Damage Prevention ) 
and Safety Act, MCL 460.721 et seq. ) 
                                                                                         ) 
 
 
 At the August 20, 2019 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

 
PRESENT: Hon. Sally A. Talberg, Chairman  

Hon. Daniel C. Scripps, Commissioner  

 
ORDER  

 
  On April 6, 2018, the Commission Staff (Staff) received notification from Consumers Energy 

Company that a 3/4-inch steel natural gas service at 512 South Clinton Street in Grand Ledge, 

Michigan had been damaged.  The Staff initiated an investigation1 to determine if the damage was 

caused in violation of Public Act 174 of 2013 (Act 174), the MISS DIG Underground Facility 

Damage Prevention and Safety Act, MCL 460.721 et seq.   

 As a result of the investigation, the Staff determined that McLean Transport, LLC (McLean) 

committed a probable violation of Act 174 by failing to expose the marked gas main in the caution 

zone prior to excavation with power equipment.   

 
      1 Damage Prevention Case No. 447240 was issued for this investigation.   



Page 2 
U-20520 

 On May 2, 2019, the Commission issued an order opening this contested case proceeding 

requiring McLean to show cause why it should not be penalized for violating Act 174.  A 

prehearing conference was held on June 4, 2019, before Administrative Law Judge Dennis W. 

Mack (ALJ).  McLean failed to file any response to the allegations and did not attend the 

prehearing conference.  The ALJ ordered an evidentiary hearing to be held on June 25, 2019.  On 

June 18, 2019, the Staff filed testimony and exhibits.  McLean did not file a response.   

 On June 25, 2019, at the designated time, the ALJ opened the evidentiary hearing and allowed 

for the direct examination of Jeffrey M. Quirante, a Damage Prevention/Gas Safety Engineer in 

the Commission’s Gas Operations Division.  McLean did not attend the evidentiary hearing and 

failed to otherwise respond to the record evidence.  At the conclusion of the hearing, the ALJ 

issued an oral proposal for decision (PFD) finding that, based on the uncontroverted evidence, 

McLean violated MCL 460.725(5) and recommended a $500.00 fine.  2 Tr 27-28.  The ALJ also 

recommended that McLean be required to obtain training that would ensure future compliance 

with Act 174.  Id.  

 
Discussion 

Act 174 specifically provides: 

Except as otherwise provided in this subsection, before blasting or excavating in a 
caution zone, an excavator shall expose all marked facilities in the caution zone by 
soft excavation.  If conditions make complete exposure of the facility impractical, 
an excavator shall consult with the facility owner or facility operator to reach 
agreement on how to protect the facility.  For excavations in a caution zone parallel 
to a facility, an excavator shall use soft excavation at intervals as often as 
reasonably necessary to establish the precise location of the facility.  An excavator 
may use power tools and power equipment in a caution zone only after the facilities 
are exposed or the precise location of the facilities is established. 

 
MCL 460.725(5).  The Staff’s investigation determined that although the gas facilities in question 

were marked properly, McLean failed to employ soft excavation measures while removing a large 
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concrete slab with a backhoe within the caution zone.  According to the Staff, the failure of 

McLean to use soft excavation at intervals as often as reasonably necessary to establish the precise 

location of the facility before excavation in a caution zone is a violation of Act 174.   

 Under Act 174: 

Upon complaint filed with the [C]ommission or upon the [C]ommission’s own 
motion, following notice and hearing, a person, other than a governmental agency, 
who violates any of the provisions of this act may be ordered to pay a civil fine of 
not more than $5,000.00 for each violation.  In addition to or as an alternative to 
any fine, the [C]ommission may require the person to obtain reasonable training to 
assure future compliance with this act. 

 
MCL 460.731(2).  In initially recommending that McLean be required to pay a fine of $500.00 and 

obtain reasonable training, the Staff also relied on the MISS DIG Underground Facility Damage 

Prevention and Safety Rules, which provide, in part: 

In cases where a person has committed a first offense that does not involve injury, 
death, or significant property damage, and where the person admits responsibility 
without requesting a hearing, the maximum civil fine to be assessed shall not 
exceed $500.00. 

 
Mich Admin Code, R 460.20(6).  

 The record demonstrates that the Staff made many attempts to resolve this issue with McLean 

and that McLean has failed to address the allegations in any satisfactory manner.  The 

Commission, therefore, adopts the recommendations in the PFD and finds McLean in violation of 

MCL 460.725(5) and imposes a penalty of $500.00.  While the Commission may order a fine 

greater than $500.00 due to the lack of an admission of responsibility by McLean nor any other 

effort to constructively engage with the Staff to resolve this matter, the Commission declines, at 

this point, to assess the higher penalty provisions allowed for under Act 174.  Further, the 

Commission stresses the importance of full compliance with Act 174 and other provisions, and 
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therefore requires Mclean to meet with the Staff within 21 days from the date of this order to 

determine the appropriate level of training that will ensure future compliance.  

 THEREFORE, IT IS ORDERED that: 

 
 A. McLean Transport, LLC, shall make a penalty payment of $500.00 payable to the State of 

Michigan, and addressed to the Commission’s Executive Secretary, P.O. Box 30221, Lansing 

Michigan, 48909, with a post mark date within 30 days from the date of this order.  The penalty 

funds paid shall be credited to a special account and used for underground facilities safety 

education and training pursuant to MCL 460.732.  Should McLean fail to timely remit the penalty 

payment or meet its training obligation, the Commission may reopen the record, exposing McLean 

Transport, LLC to a penalty amount up to the maximum of $5,000.00.   

 B.  Within 21 days from the date of this order, McLean Transport, LLC, shall initiate training 

obligation discussions with the Commission Staff.  

 C.  Within 30 days from the date of this order, the Commission Staff shall file a report in this 

docket outlining the discussions with McLean Transport, LLC, regarding its training obligation 

requirements and an agreed upon course of action for completion.  
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 The Commission reserves jurisdiction and may issue further orders as necessary. 
 

 Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, pursuant to MCL 462.26.  To comply with the Michigan Rules of 

Court’s requirement to notify the Commission of an appeal, appellants shall send required notices 

to both the Commission’s Executive Secretary and to the Commission’s Legal Counsel.  

Electronic notifications should be sent to the Executive Secretary at mpscedockets@michigan.gov 

and to the Michigan Department of the Attorney General - Public Service Division at 

pungp1@michigan.gov.  In lieu of electronic submissions, paper copies of such notifications may 

be sent to the Executive Secretary and the Attorney General - Public Service Division at 7109 

W. Saginaw Hwy., Lansing, MI 48917. 

 
MICHIGAN PUBLIC SERVICE COMMISSION   

                                                                          
 
                                                                                      

________________________________________                                                                          
               Sally A. Talberg, Chairman 
 
          

________________________________________                                                                          
               Daniel C. Scripps, Commissioner  
  
By its action of August 20, 2019. 
 
 
 
______________________________________                                                                 
Barbara S. Kunkel, Acting Executive Secretary 

mailto:mpscedockets@michigan.gov
mailto:pungp1@michigan.gov


 P R O O F   O F   S E R V I C E  
 

 
   STATE OF MICHIGAN )         
          
         Case No. U-20520 
 
          
          

      County of Ingham  ) 
 

 
 

Brianna Brown being duly sworn, deposes and says that on August 20, 2019 A.D. she 

electronically notified the attached list of this Commission Order via e-mail transmission, 

to the persons as shown on the attached service list (Listserv Distribution List). 

        
 
       _______________________________________ 

       Brianna Brown  
 
  Subscribed and sworn to before me  
  this 20th day of August 2019.  

 
    _____________________________________ 

Angela P. Sanderson 
Notary Public, Shiawassee County, Michigan 
As acting in Eaton County 
My Commission Expires: May 21, 2024 



Service List for Case: U-20520

Name Email Address

Dennis Mack mackd2@michigan.gov
Michael J. Orris orrism@michigan.gov
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kadarkwa@itctransco.com ITC  
tjlundgren@varnumlaw.com Energy Michigan 
lachappelle@varnumlaw.com Energy Michigan 
awallin@cloverland.com  Cloverland 
bmalaski@cloverland.com Cloverland 
mheise@cloverland.com  Cloverland 
vobmgr@UP.NET                       Village of Baraga 
braukerL@MICHIGAN.GOV             Linda Brauker 
info@VILLAGEOFCLINTON.ORG            Village of Clinton 
jgraham@HOMEWORKS.ORG                Tri-County Electric Co-Op 
mkappler@HOMEWORKS.ORG               Tri-County Electric Co-Op 
psimmer@HOMEWORKS.ORG                Tri-County Electric Co-Op 
frucheyb@DTEENERGY.COM               Citizens Gas Fuel Company 
mpscfilings@CMSENERGY.COM            Consumers Energy Company 
jim.vansickle@SEMCOENERGY.COM        SEMCO Energy Gas Company 
kay8643990@YAHOO.COM                 Superior Energy Company 
christine.kane@we-energies.com  WEC Energy Group 
jlarsen@uppco.com Upper Peninsula Power Company 
dave.allen@TEAMMIDWEST.COM  Midwest Energy Coop 
bob.hance@teammidwest.com               Midwest Energy Coop 
tharrell@ALGERDELTA.COM              Alger Delta Cooperative 
tonya@CECELEC.COM                    Cherryland Electric Cooperative 
bscott@GLENERGY.COM                Great Lakes Energy Cooperative 
sculver@glenergy.com  Great Lakes Energy Cooperative 
kmarklein@STEPHENSON-MI.COM          Stephenson Utilities Department 
debbie@ONTOREA.COM                   Ontonagon County Rural Elec 
ddemaestri@PIEG.COM                    Presque Isle Electric & Gas Cooperative, INC 
dbraun@TECMI.COOP                   Thumb Electric 
rbishop@BISHOPENERGY.COM             Bishop Energy 
mkuchera@AEPENERGY.COM          AEP Energy 
todd.mortimer@CMSENERGY.COM          CMS Energy 
jkeegan@justenergy.com Just Energy Solutions 
david.fein@CONSTELLATION.COM         Constellation Energy 
kate.stanley@CONSTELLATION.COM       Constellation Energy 
kate.fleche@CONSTELLATION.COM        Constellation New Energy 
mpscfilings@DTEENERGY.COM            DTE Energy 
bgorman@FIRSTENERGYCORP.COM     First Energy 
rarchiba@FOSTEROIL.COM               My Choice Energy 
greg.bass@calpinesolutions.com Calpine Energy Solutions 
rabaey@SES4ENERGY.COM                Santana Energy 
cborr@WPSCI.COM                      Spartan Renewable Energy, Inc. (Wolverine Power Marketing Corp) 
cityelectric@ESCANABA.ORG            City of Escanaba 
crystalfallsmgr@HOTMAIL.COM          City of Crystal Falls 
felicel@MICHIGAN.GOV                 Lisa Felice 
mmann@USGANDE.COM                    Michigan Gas & Electric 
mpolega@GLADSTONEMI.COM              City of Gladstone 
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rlferguson@INTEGRYSGROUP.COM         Integrys Group 
lrgustafson@CMSENERGY.COM            Lisa Gustafson 
daustin@IGSENERGY.COM                Interstate Gas Supply Inc 
krichel@DLIB.INFO                    Thomas Krichel 
cityelectric@BAYCITYMI.ORG                Bay City Electric Light & Power 
Stephen.serkaian@lbwl.com Lansing Board of Water and Light 
jreynolds@MBLP.ORG                   Marquette Board of Light & Power 
bschlansker@PREMIERENERGYLLC.COM  Premier Energy Marketing LLC 
ttarkiewicz@CITYOFMARSHALL.COM       City of Marshall 
d.motley@COMCAST.NET                 Doug Motley 
mpauley@GRANGERNET.COM               Marc Pauley 
ElectricDept@PORTLAND-MICHIGAN.ORG   City of Portland 
gdg@alpenapower.com                   Alpena Power 
dbodine@LIBERTYPOWERCORP.COM         Liberty Power 
leew@WVPA.COM                        Wabash Valley Power 
kmolitor@WPSCI.COM                   Wolverine Power 
ham557@GMAIL.COM                     Lowell S. 
BusinessOffice@REALGY.COM               Realgy Energy Services 
landerson@VEENERGY.COM              Volunteer Energy Services 
cmcarthur@HILLSDALEBPU.COM              Hillsdale Board of Public Utilities 
mrzwiers@INTEGRYSGROUP.COM           Michigan Gas Utilities/Upper Penn Power/Wisconsin 
Teresa.ringenbach@directenergy.com  Direct Energy 
christina.crable@directenergy.com    Direct Energy 
angela.schorr@directenergy.com       Direct Energy 
ryan.harwell@directenergy.com          Direct Energy    
johnbistranin@realgy.com Realgy Corp. 
kabraham@mpower.org Katie Abraham, MMEA 
mgobrien@aep.com  Indiana Michigan Power Company 
mvorabouth@ses4energy.com Santana Energy 
suzy@gomega.com  MEGA 
hnester@itctransco.com ITC Holdings 
lpage@dickinsonwright.com Dickinson Wright 
Deborah.e.erwin@xcelenergy.com Xcel Energy 
mmpeck@fischerfranklin.com Matthew Peck 
CANDACE.GONZALES@cmsenergy.com  Consumers Energy 
JHDillavou@midamericanenergyservices.com  MidAmerican Energy Services, LLC 
JCAltmayer@midamericanenergyservices.com    MidAmerican Energy Services, LLC 
LMLann@midamericanenergyservices.com MidAmerican Energy Services, LLC 
karl.j.hoesly@xcelenergy.com   Northern States Power  
kerri.wade@teammidwest.com   Midwest Energy Coop 
dixie.teague@teammidwest.com  Midwest Energy Coop 
meghan.tarver@teammidwest.com   Midwest Energy Coop 
Karen.wienke@cmsenergy.com   Consumers Energy 
Michael.torrey@cmsenergy.com  Consumers Energy 
croziera@dteenergy.com   DTE Energy 
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stanczakd@dteenergy.com   DTE Energy 
Michelle.Schlosser@xcelenergy.com  Xcel Energy 
dburks@glenergy.com    Great Lakes Energy 
kabraham@mpower.org   Michigan Public Power Agency 
kerdmann@atcllc.com    American Transmission Company 
handrew@atcllc.com    American Transmission Company  
mary.wolter@wecenergygroup.com  UMERC, MERC and MGU   
phil@allendaleheating.com   Phil Forner 
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 P R O O F   O F   S E R V I C E  
 

 
   STATE OF MICHIGAN )         
          
         Case No. U-20520 
 
          
          

      County of Ingham  ) 
 

 
 

Brianna Brown being duly sworn, deposes and says that on August 20, 2019 A.D. she 

served a copy of the attached Commission order by certified first class mail (7014 0150 

0001 6136), postage prepaid, to the persons as shown service list below. 

         
 
       _______________________________________ 

       Brianna Brown  
              
Mr. Andy McLean 
McLean Transport, LLC 
9801 Oneida Road 
Grand Ledge, MI  48827 
 
Subscribed and sworn to before me 
this 20th day of August 2019. 

 
_________________________________ 
Angela P. Sanderson 
Notary Public, Shiawassee County, Michigan 
As acting in Eaton County 
My Commission Expires: May 21, 2024 



McLean Transport LLC 
9801 Oneida Road 
Grand Ledge, MI 48837 
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