STATE OF MICHIGAN
BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

In the matter, on the Commission's own motion,
regarding the regulatory reviews, revisions, Case No. U-18231
determinations, and/or approvals necessary for (e-file paperless)
CONSUMERS ENERGY COMPANY to fully
comply with Public Acts 295 of 2008

/

MICHIGAN PUBLIC SERVICE COMMISSION STAFF’S
RESPONSE TO INVENERGY RENEWABLE LLC’S PETITION
TO INTERVENE AND MOTION FOR ENTRY OF “ATTORNEYS’ EYES
ONLY” PROTECTIVE ORDER

The Michigan Public Service Commission Staff (Staff) files the following
Response to Invenergy Renewable LLC’s (Invenergy) Petition to Intervene and

Motion for Entry of “Attorneys’ Eyes Only” Protective Order.

1. Intervention

Staff does not object to Invenergy’s Petition to Intervene in this case.

II. “Attorneys’ Eyes Only” Protective Order
Staff objects to Invenergy’s Motion for Entry of an “Attorneys’ Eyes Only”
Protective Order, at least as it applies to Staff. It is necessary for Staff to have the

ability to review responses to Consumers Energy’s Requests for Proposals.

Staff agrees that protective orders may be entered to protect a party’s “trade
secret or other confidential research, development, or commercial information.”
(Invenergy’s Motion, p 5, citing MCR 2.302(C)(8).) Staff also agrees that disclosure
of Invenergy’s responses to Consumers Energy’s Requests for Proposal could

competitively injure Invenergy. (Invenergy’s Motion, p 5.) However, Staff is



differently positioned than other intervenors in this case and disclosure to Staff of

confidential information would not cause harm to Invenergy.

MPSC Case No. U-18231 involves Consumers Energy’s compliance with
Public Act 295 of 2008, as amended by Act 342. MCL 460.1022(3) requires the
Commission to review each electric provider’s renewable energy plan. And MCL
460.1022(5) states that the Commission shall approve a Company’s renewable
energy plan if it determines that the plan is reasonable and prudent, and that it is
consistent with the purpose and goals set forth in MCL 460.1001(2) and (3).
Subsection (2), which clarifies that Act 295 is intended to promote cost-effective
renewable energy resources, resource diversity, energy security, and private

investment, is particularly relevant here:

(2) The purpose of this act is to promote the development and use of
clean and renewable energy resources and the reduction of
energy waste through programs that will cost-effectively do all
of the following:

(a)  Diversify the resources used to reliably meet the energy
needs of consumers in this state.

(b)  Provide greater energy security through the use of
indigenous energy resources available within the state.

(c) Encourage private investment in renewable energy and
energy waste reduction. ... [MCL 460.1001(2).]

To assist the Commission in determining if the Company’s renewable energy
plan is reasonable and prudent and consistent with the goals of MCL 460.1001(2),

Staff must have access to all relevant bid information.

Staff is in a position unlike the other parties in this case. Staff maintains that it

does not have a competitive interest in reviewing Invenergy’s responses to



Consumers Energy’s Requests for Proposals. Invenergy’s Motion requests the entry
of an “attorneys’ eyes only” protective order, which would prohibit the disclosure of
any information contained in Invenergy’s responses to Consumers Energy’s
Requests for Proposals “except to parties’ legal counsel and/or parties’ independent
experts not otherwise employed by any party.” (Invenergy’s Motion, p 6.) While
Staff is “employed by a party,” it should be granted access to confidential
information. Unlike other intervenors in this case, Staff’s interest is in its capacity
as a regulator, not a competitor. Therefore, Invenergy’s concerns are misplaced

when applied to Staff.

Additionally, Staff must have access to all relevant information, including bid
information, to carry out its responsibility to recommend whether the Commission
should approve Consumers Energy’s renewable energy plan. Therefore, an
“Attorneys’ Eyes Only” protective order would inhibit Staff’s ability to complete its

review of the plan and make recommendations to the Commission.

Staff agrees to maintain confidentiality of all protected information provided
by Invenergy in MPSC Case No. U-18231. As outlined in the attached affidavit
(Attachment A), Staff agrees to be bound by the terms of a protective order and
understands that any material disclosed as protected material shall be maintained
as confidential and shall not be disclosed to anyone other than in accordance with
the Protective Order. Staff further agrees to provide to Invenergy a signed non-
disclosure certificate for each Staff member who wishes to review the protected

material.



Staff does not object to a protective order in this case. However, Staff

recommends that any approved protective order allow Staff, in its role as a

regulator, to review any and all protected material relevant to MPSC Case No. U-

18231.

III. Conclusion

Invenergy’s Motion for Entry of “Attorneys’ Eyes Only” Protective Order

should not extend to Staff. A protective order is certainly merited, but any

protective order that prevents Staff from fulfilling its statutory obligations would be

unlawful. Staff must be able to review all information in its entirety and will do so

in a manner that protects the information’s confidentiality.

Dated: February 15, 2018
18231/Response to RCG’s Motion

Respectfully submitted,

MICHIGAN PUBLIC SERVICE COMMISSION
STAFF

Spencer A. Sattler (P70524)
Meredith R. Beidler (P78256)
Assistant Attorneys General
Public Service Division

7109 W. Saginaw Hwy., 3rd Floor
Lansing, MI 48917

Telephone: (517) 284-8140
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AFFIDAVIT OF JESSE HARLOW
STATE OF MICHIGAN )

) ss

COUNTY OF EATON )

I, Jesse Harlow, being sworn, state:

1. I am employed as a public utilities engineer in the Renewable Energy
Section of the Electric Reliability Division at the Michigan Public Service

Commission.

2. In order to assist the Commission in determining if the Company’s
renewable energy plan is reasonable and prudent and consistent with the goals of
MCL 460.1001(2) and (3)—including cost-effectively promoting renewable energy
resources, resource diversity, energy security, and private investment—=Staff must
have access to all relevant information. The bids submitted in response to the
Consumers Energy Company’s request for proposal are relevant to this inquiry.

3. I agree to be bound by the terms of a protective order (once entered by
the ALJ in this case) and understand that any material disclosed as protected |

material shall be maintained as confidential and shall not be disclosed to anyone




other than in accordance with the Protective Order. I further agree to provide to
Invenergy a signed non-disclosure certificate for each Staff member who wishes to

review the protected material,
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Michigan Public Service Commission

Subscribed and sworn to before me
this 15th day of February, 2018.

. Corinna C. Swafford, Notargtréfﬁblic
- State of Michigan, County ofTonia
Acting in the County of Eaton

My Commission Expires: 12-13-2019
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PROOF OF SERVICE

STATE OF MICHIGAN )
) ss

COUNTY OF EATON )

CORINNA C. SWAFFORD, being first duly sworn, deposes and says that on
February 15, 2018, she served a true copy of the Michigan Public Service
Commission Staff’s Response to Invenergy Renewable LLC’s Petition to
Intervene and Motion for Entry of “Attorneys’ Eyes Only” Protective Order
and Affidavit of Jesse Harlow upon the following parties via e-mail only:

Consumers Energy Company Michigan Environmental Council
Gary A. Gensch, Jr. Christopher M. Bzdok

Anne M. Uitvlugt Tracy Jane Andrews

Consumers Energy Company Lydia Barbash-Riley

One Energy Plaza Olson Bzdok & Howard PC

Jackson, MI 49201 420 East Front Street
gary.genschjr@cmsenergy.com Traverse City, MI 49686
anne.uitvlugt@cmsenergy.com chris@envlaw.com
mpsc.filings@cmsenergy.com tjandrews@envlaw.com

lydia@envlaw.com

Kimberly Flynn, Legal Ass’t
kimberly@envlaw.com

Karla Gerds, Legal Ass’t
karla@envlaw.com
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Environmental Law & Policy Center

Midland Cogeneration Venture

Margrethe K. Kearney
Environmental Law & Policy Center
1514 Wealthy St. SE, Suite 256
Grand Rapids, MI 49506
mkearney@elpc.org

Bradley Klein
Jeffrey Hammons
Kristin Field
bklein@elpc.org
jthammons@elpc.org
kfield@elpc.org

Cadillac Renewable Energy, LL.C,
Genesee Power Station, LP,
Grayling Generating Station, LLP,
Hillman Power Company, LLC,
TES Filer City Station, LP,
Viking Energy of Lincoln, Inc.,
Viking Energy of McBain, Inc.
Thomas J. Waters

Aaron L. Davis

Anita G. Fox

Fraser Trebilcock

124 W. Allegan St., Ste. 1000
Lansing, MI 48933
twaters@fraserlawfirm.com
adavis@fraserlawfirm.com
afox@fraserlawfirm.com

Limited Partnership
Richard J. Aaron

Jason Hanselman

Dykema Gossett

Capitol View

201 Townsend St., Ste. 900
Lansing, MI 48933
raaron@dykema.com
jhanselman@dykema.com

Great Lakes Renewable Energy
Ass’n

Don L. Keskey

Brian W. Coyer

Public Law Resource Center PLLC
University Office Place

333 Albert Ave., Ste. 425

East Lansing, MI 48823
donkeskey@publiclawresourcecenter.com
bwcoyer@publiclawresourcecenter.com
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Geronimo Energy;
Independent Power Producers

Coalition of Michigan
Timothy J. Lundgren

Laura A. Chappelle

Varnum Law

The Victor Center

201 N. Washington Sq., Ste. 910
Lansing, MI 48933-1323
tjlundgren@varnumlaw.com
lachappelle@varnumlaw.com

Administrative Law Judge
Hon. Dennis W. Mack

Administrative Law Judge
Michigan Public Service Comm.
7109 W. Saginaw Hwy., 3rd Floor
Lansing, MI 48917
mackd2@michigan.gov

Subscribed and sworn to before me
this 15th day of February, 2018.

@Mv&.@w

Cypress Creek Renewables, LL.C
Jennifer Utter Heston

Fraser Trebilcock Davis & Dunlap, PC
124 W. Allegan St., Ste. 1000
Lansing, MI 48933
jtheston@fraserlawfirm.com

Invenergy Renewables LI.C
Brandon C. Hubbard

Nolan J. Moody

Dickinson Wright PLLC

350 S. Main St., Ste. 300

Ann Arbor, MI 48104
bhubbard@dickinsonwright.com
nmoody@dickinsonwright.com

(oo, Cohunffork

Pamela A. Pung, Notary Public

State of Michigan, County of Clinton

Acting in County of Eaton

My Commission Expires: 05/07/2018

CORINNA C. SWAFFORD
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