STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION
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In the matter, on the Commission’s own motion,
regarding the regulatory reviews, revisions,
determinations, and/or approvals necessary for
THE DETROIT EDISON COMPANY to fully
comply with Public Acts 286 and 295 of 2008.

Case No. U-16582

At the March 8, 2012 meeting of the Michigan Public Service Commission in Lansing,

Michigan.

PRESENT: Hon. John D. Quackenbush, Chairman
Hon. Orjiakor N. Isiogu, Commissioner
Hon. Greg R. White, Commissioner

ORDER DENYING REHEARING

On June 2, 2011, The Detroit Edison Company (Detroit Edison) filed an application, with

supporting testimony and exhibits, requesting a biennial review of its currently-approved renew-
able energy plan (REP), approval of an amended REP and the company’s updated schedule of
transfer prices, and other related relief, all pursuant to the provisions of 2008 PA 295,
MCL 460.1001 et seq. (Act 295). Administrative Law Judge Theresa A. Sheets (ALJ) held a
prehearing conference on June 13, 2011, at which she granted petitions to intervene filed by the
Michigan Environmental Council (MEC) and the Environmental Law & Policy Center (ELPC).
The Commission Staff (Staff) also participated in the proceedings.

On December 20, 2011, the Commission issued an order (December 20 order) in which,

among other things, it granted the MEC’s motion to strike Detroit Edison’s updated transfer price



schedule on grounds that the company failed to provide a foundation for the schedule, in violation
of Rule 703 of the Michigan Rules of Evidence (MRE 703). The Commission directed the Staff to
convene a technical conference to work with interested parties and address the appropriate inputs
and methods for developing transfer prices, along with measures for protecting confidential
information, within 90 days of the date of the order. The Commission indicated that after the
technical conference is completed, if Detroit Edison wishes to amend its transfer price schedule,
the company may file an amended REP.!

On January 19, 2012, Detroit Edison filed a petition for rehearing of the December 20 order.
On February 9, 2012, the Staft and the MEC filed responses to Detroit Edison’s petition.

Detroit Edison first requests that, in the event the Commission does not reverse its order
rejecting the updated transfer price schedule, it clarify that the current transfer price schedule
remains in effect until superseded by an approved schedule. The Staff agrees with Detroit
Edison’s request. The MEC claims that clarification is unnecessary because Detroit Edison’s
original transfer price schedule, approved in 2009, was effective until 2029. According to the
MEC, because the Commission has not approved a new transfer price schedule, it is clear that the
original schedule is still in effect.

The Commission finds that Detroit Edison’s request should be granted. Accordingly, the
Commission clarifies that the transfer price schedule approved in 2009 remains in effect until a
new transfer price schedule is approved by the Commission.

Next, Detroit Edison claims that the Commission erred in rejecting the company’s updated
schedule of transfer prices. According to Detroit Edison, the company’s responses to the MEC’s

various discovery requests were appropriate, and the Commission’s decision to reject the transfer

The company may also request approval of a new transfer price schedule in an REP
reconciliation case.
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price schedule for failure to provide forecast information was effectively a discovery sanction.
Detroit Edison contends that because the MEC did not file a motion to compel discovery, and the
company did not violate any order requiring it to produce the forecasts, the utility cannot be
penalized by having its evidence stricken from the record. Detroit Edison asserts that because
there was no violation of a discovery order, the Commission’s decision was an abuse of discretion.
Detroit Edison adds that if the Commission fails to grant rehearing, there could be significant
unintended consequences for the handling of confidential information in this and other cases that
come before the Commission.

The Staff argues that Detroit Edison’s petition for rehearing does not meet the standards set
forth in 1999 AC, R 460.17403 (Rule 403). According to the Staff, the Commission did not err in
striking the company’s updated transfer price schedule, noting that Detroit Edison’s petition
merely repeats arguments that the Commission already considered and rejected. The Staff
contends that the Commission correctly found that the MEC was not obligated to continue to
pursue discovery and that Detroit Edison refused to provide the energy and capacity forecasts
underlying its transfer price schedule, despite the requirements of MRE 703. The Staff argues that
the company bore the burden to provide competent, material, and substantial evidence on the
record to support its transfer prices, adding that the company could have availed itself of a
protective order for the underlying forecasts but failed to do so.

The MEC similarly responds that Detroit Edison’s petition for rehearing simply reargues its
position and does not cite any actual error of law or fact, or any unintended consequences resulting
from the Commission’s decision. The MEC points out that the text of MRE 703 is clear: “The
facts or data in the particular case upon which an expert bases an opinion or inference shall be in

evidence.” (Emphasis supplied.) The MEC contends that the MRE 703 standard was not met here
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and 1999 AC, R 460.17325 (Rule 325) does not apply to the circumstances of this case. The MEC
adds that Detroit Edison’s extensive arguments concerning discovery sanctions are irrelevant and

incorrect in any event.

Discussion
The standard for rehearing as set forth in Rule 403 provides:

A petition for rehearing after a decision or order of the commission shall be filed

with the commission within 30 days after service of the decision or order of the

commission unless otherwise specified by statute. A petition for rehearing based on

a claim of error shall specify all findings of fact and conclusions of law claimed to

be erroneous with a brief statement of the basis of the error. A petition for rehearing

based on a claim of newly discovered evidence, on facts or circumstances arising

subsequent to the close of the record, or on unintended consequences resulting from

compliance with the decision or order shall specifically set forth the matters relied

upon. The petition shall be accompanied by proof of service on all other parties to

the proceeding.
The Commission has repeatedly explained that a petition for rehearing is not simply an
opportunity to reargue a position or express disagreement with the Commission’s decision.
Unless a party can show the decision to be incorrect or improper because of errors, newly
discovered evidence, or unintended consequences of the decision, the Commission will not grant
rehearing.

The Commission finds that Detroit Edison’s petition for rehearing on this issue should be

denied because the petition simply repeats arguments made in Detroit Edison’s brief in opposition
to the MEC’s motion to strike. These arguments were fully considered and rejected by the

Commission in the December 20 order. Thus, Detroit Edison’s petition for rehearing does not

meet the standard set forth in Rule 403.
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THEREFORE, IT IS ORDERED that:

A. The Detroit Edison Company’s request for clarification is granted; the currently approved
transfer price schedule remains effective until superseded by Commission approval of a new
transfer price schedule.

B. The petition for rehearing filed by The Detroit Edison Company is denied.
The Commission reserves jurisdiction and may issue further orders as necessary.

Any party desiring to appeal this order must do so in the appropriate court within 30 days after

issuance and notice of this order, under MCL 462.26.

MICHIGAN PUBLIC SERVICE COMMISSION

/f% P fnsd

John D. Quackenbush, Chairman

Orjiakor N. Isiogu, Commissioner

/%7@0)@:;—:

Greg R. White, Commissioner

By its action of March 8, 2012.

Mary Jo Kunkle, Executive Secretary
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PROOF OF SERVICE

STATE OF MICHIGAN )

Case No. U-16582

County of Ingham )

Mignon Middlebrook being duly sworn, deposes and says that on March 8, 2012 A.D. she
served a copy of the attached Commission Order by first class mail, postage prepaid, or by

inter-departmental mail, to the persons as shown on the attached service list.

M i n O n Digitally signed by Mignon
g Middlebrook
DN: cn=Mignon Middlebrook, c=US,

Middlebrook oamesiasn e
Mignon Middlebrook

Subscribed and sworn to before me
This 8" day of March 2012

B

Gloria Pearl Jones

Notary Public, Ingham County, Ml
My commission expires June 5, 2016
Acting in Eaton County




Christopher M. Bzdok
Olson Bzdok & Howard PC
420 East Front Street
Traverse City Ml 49686

Bradley D. Klein

Environmental Law & Policy Center
35 E. Wacker Drive

Suite 1300

Chicago IL 60601

Kristin M. Smith

Michigan Dept. of Attorney General
Public Service Division

6545 Mercantile Way, Suite 15
Lansing MI 48911

Service List U-16582

Jon P. Christinidis

The Detroit Edison Company
One Energy Plaza

Detroit Ml 48226-1279

Theresa A. Sheets

Michigan Administrative Hearing System - MPSC

Hearings
6545 Mercantile Way, Suite 14
Lansing MI 48911

The Detroit Edison Company
Sandra K. Ennis

One Energy Plaza

Detroit Ml 48226-1279



PROOF OF SERVICE

STATE OF MICHIGAN )
Case No. U-16582

County of Ingham )

Lisa Felice being duly sworn, deposes and says that on March 8, 2012 A.D. she served a
copy of the attached Commission Order (Commission’s Own Motion) via e-mail

transmission, to the persons as shown on the attached service list (Listserv Distribution

List).

e

Lisa Felice

Subscribed and sworn to before me
this 8th day of March 2012

B

Gloria Pearl Jones

Notary Public, Ingham County, Ml

As acting in Eaton County

My Commission Expires June 5, 2016



david.d.donovan@XCELENERGY.COM  Noble Americas

vobmgr@UP.NET Village of Baraga

ron.cerniglia@DIRECTENERGY.COM  Direct Energy Business/Direct Energy Service
info@VILLAGEOFCLINTON.ORG Village of Clinton

jepalinc@CMSENERGY.COM CMS Energy Resource Mgt Co
Jayne@HOMEWORKS.ORG Tri-County Electric Co-Op
mkappler@HOMEWORKS.ORG Tri-County Electric Co-Op
psimmer@HOMEWORKS.ORG Tri-County Electric Co-Op
aurora@FREEWAY.NET Aurora Gas Company
frucheyb@DTEENERGY.COM Citizens Gas Fuel Company
dwjoos@CMSENERGY.COM Consumers Energy Company
mpscfilings@CMSENERGY.COM Consumers Energy Company
stephen.bennett@EXELONCORP.COM  Exelon Energy Company
kdcurry@AEP.COM Indiana Michigan Power Company
jim.vansickle @SEMCOENERGY.COM  SEMCO Energy Gas Company
kay8643990@YAHOO.COM Superior Energy Company
ebrushford@UPPCO.COM Upper Peninsula Power Company
ronan.patterson@WE-ENERGIES.COM  Wisconsin Electric Power Company
kerriw@TEAMMIDWEST.COM Midwest Energy Coop
meghant@TEAMMIDWEST.COM Midwest Energy Coop
tharrell@ALGERDELTA.COM Alger Delta Cooperative
patti.williams@BAYFIELDELECTRIC.COM Bayfield Electric Cooperative
tonya@CECELEC.COM Cherryland Electric Cooperative
sfarnquist@CLOVERLAND.COM Cloverland Electric Cooperative
sboeckman@GLENERGY.COM Great Lakes Energy Cooperative
rami.fawaz@POWERONECORP.COM PowerOne Corp
cjimiszuk@FES.COM FirstEnergy Solutions Corp.
llopez@LIBERTYPOWERCORP.COM Liberty Power Deleware (Holdings)
jlehmkuhl@NILESMI.ORG Niles Utilities Department
kmarklein@STEPHENSON-MI.COM Stephson Utilities Department
debbie@ONTOREA.COM Ontonagon Cnty Rural Elec
sharonkr@PIEG.COM Presque Isle Electric & Gas Cooperative, INC
dbraun@TECMI.COOP Thumb Electric
rbishop@BISHOPENERGY.COM Bishop Energy

igoodman@COMMERCEENERGY.COM Commerce Energy
mark.harada@CONSTELLATION.COM Constellation New Energy
teresa.ringenbach@DIRECTENERGY.COM Direct Energy
hendersond @DTEENERGY.COM DTE Energy
mpscfilings@DTEENERGY.COM DTE Energy
Don.Morgan@DUKE-ENERGY.COM Duke Energy
bgorman@FIRSTENERGYCORP.COM First Energy

chorne@GEARYENERGY.COM Geary Energy
adam.gusman@GLACIALENERGY.COM Glacial Energy
mhaugh@JUSTENERGY.COM Just Energy
vhguyen@ MIDAMERICAN.COM MidAmerican Energy
SGUTHORN@MXENERGY.COM Mx Energy
rarchiba@FOSTEROIL.COM My Choice Energy

gbass@NOBLESOLUTIONS.COM Noble American Energy




rabaey@SES4ENERGY.COM Santana Energy

cborr@WPSCI.COM Spartan Renewable Energy, Inc. (Wolverine Po
jiohn.r.ness@XCELENERGY.COM Xcel Energy

cityelectric@ ESCANABA.ORG City of Escanaba
crystalfallsmgr@HOTMAIL.COM City of Crystal Falls

felicel @ MICHIGAN.GOV Lisa Felice
Jackie.Seghi@CONSTELLATION.COM  Constellation NewEnergy Gas
mmann@ USGANDE.COM Michigan Gas & Electric
bday@SPARKENERGY.COM Spark Energy Gas, LP

tomwhite @GLADSTONEMI.COM City of Gladstone
riferguson@INTEGRYSGROUP.COM Integrys Group
Irgustafson@CMSENERGY.COM Lisa Gustafson

tahoffman @CMSENERGY.COM Tim Hoffman
daustin@IGSENERGY.COM Interstate Gas Supply Inc
pnewton@BAYCITYMI.ORG Bay City Electric Light & Power
aallen@GHBLP.ORG Grand Haven Board of Light & Power
sbn@LBWL.COM Lansing Board of Water and Light
jreynolds@MBLP.ORG Marquette Board of Light & Power
erice@TCLP.ORG Traversse City Light & Power
bschlansker@PREMIERENERGYONLINE.COM Premier Energy Marketing LLC
nroehrs@STLOUISMI.COM City of Saint Louis
savings.mi@NORDICMARKETING.COM  Nordic Marketing
zach.halkola@TRAXYS.COM U.P. Power Marketing, LLC
ttarkiewicz@CITYOFMARSHALL.COM  City of Marshall
d.motley@COMCAST.NET Doug Motley
kunklem@MICHIGAN.GOV Mary Jo Kunkle - MPSC
mpauley@GRANGERNET.COM Marc Pauley
ElectricDept@PORTLAND-MICHIGAN.ORG City of Portland
akb@ALPENAPOWER.COM Alpena Power
dbodine@LIBERTYPOWERCORP.COM Liberty Power
leew@WVPA.COM Wabash Valley Power
kmolitor@WPSCI.COM Wolverine Power
aldyn.hoekstra@DPLINC.COM DLP Energy Resources, Inc.
ham557@GMAIL.COM Lowell S.

AKlaviter@INTEGRYSENERGY.COM Integrys Energy Service, Inc WPSES
jcasadont@BLUESTARENERGY.COM BlueStar Energy Services
galvin@LAKESHOREENERGY.COM Lakeshore Energy Services

doug.gugino@REALGY.COM Realgy Energy Services
mrunck@VEENERGY.COM Volunteer Energy Services
ifrench@WYAN.ORG Wyandotte Municipal Services
kmaynard@WYAN.ORG Wyandotte Municipal Services
Ldalessandris@FES.COM First Energy Solutions

rboston@NOBLESOLUTIONS.COM Noble Energy Solutions
gbass@SEMPRASOLUTIONS.COM Sempra Energy Solutions
jgriffith@CI.STURGIS.MI.US City of Sturgis
pbeckhusen@MUNI.CBPU.COM Coldwater Board of Public Utilities
akinney@HILLSDALEBPU.COM Hillsdale Board of Public Utilities
rirose @HILLSDALEBPU.COM Hillsdale Board of Public Utilities




mrzwiers@INTEGRYSGROUP.COM Mich Gas Utilities/Upper Penn Power/Wisconsi
djtyler@ MICHIGANGASUTILITIES.COM Mich Gas Utilities/Qwest
donm@BPW.ZEELAND.MI.US Zeeland Board of Public Works
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