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December 28, 2007 
 
 
 
 
Ms. Mary Jo Kunkle 
Executive Secretary 
Michigan Public Service Commission 
6545 Mercantile Way 
P.O. Box 30221 
Lansing, MI 48909 
 
 
Re: Case No. U-15245 – In the Matter of the application of Consumers Energy 

Company for authority to increase its rates for the generation and 
distribution of electricity and for other relief. 

 
 
Dear Ms. Kunkle: 
 
Included in this electronic file is the Response of Consumers Energy Company to Phil 
Forner’s Motion to Show Cause.  I have also enclosed a Proof of Service showing electronic 
and hard copy service upon the parties. 
 
This is a paperless filing and is therefore being filed only in a PDF format. 
 
Sincerely, 
 
 
 
 
John C. Shea 
 
CC: Hon. Mark E. Cummins 
 Parties per Attachment 1 to Proof of Service 
 
 
 
 



 
STATE OF MICHIGAN 

 
BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

 
 

In the Matter of the application of  ) 
CONSUMERS ENERGY COMPANY  ) 
for authority to increase its rates for    )   Case No. U-15245 
the generation and distribution of  ) 
electricity and for other relief   ) 
      ) 
 
 

RESPONSE OF CONSUMERS ENERGY COMPANY 
TO PHIL FORNER’S MOTION TO SHOW CAUSE 

 

 

 NOW COMES Consumers Energy Company (“Consumers Energy” or the “Company”) 

by its attorneys and, pursuant to Commission Rule 335, 1992 AACS R 460.17335, Commission 

Rule 317, 1992 AACS R 460.17317, the applicable provisions of the Michigan Court Rules and 

other applicable law and regulation, and hereby responds to Phil Forner’s Motion to Show Cause 

dated December 20, 2007, stating as follows: 

1. This is the third attempt by Mr. Forner to extract information in discovery from 

Consumers Energy that simply does not exist.  In each of the discovery requests at issue in this 

matter (as modified by the ALJ), Mr. Forner has requested “all costs” attributable to the ASP 

Program for the Call Center and the 800 number (Discovery Request 15245-PF-CE-506), “all 

costs” relating to bill processing attributable to the ASP Program (Discovery Request 

15245-PF-CE-507) and “all direct and indirect costs” relating to the call center (Discovery 

Request 15245-PF-CE-508). 
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2. In response to these requests, the Company provided the response to 

15245-PF-CE-506, showing the following information:  The total direct and indirect costs for 

2006 for the Call Center was $16,877,631 including the line items identified in that response and 

in the response to 15245-PF-CE-42 Bates-stamped page 24500915.  Similarly, the costs for the 

bill processing was also provided in the response to 15245-PF-CE-506 ($18,485).  This factual 

information is directly responsive to the questions asked. 

3. Dissatisfied with these responses, and apparently attempting to turn this electric 

general rate case into a Code of Conduct compliance proceeding, Mr. Forner has amended his 

requests to recite the provisions of MCL 460.10a(7).   

4. As noted in the second supplement to Discovery Response 15245-PF-CE-506, the 

Company has provided all factual information in its possession concerning the costs charged to 

the ASP Program as shown on Discovery Response 15245-PF-CE-42.  No further information is 

available. 

5. Discovery in Michigan, while broad, is not unlimited.  MCR 2.302(A)(1) 

indicates that “parties may obtain discovery by any means provided in subchapter 2.300 of these 

rules [i.e., Rule 2.301-2.316].”  Included in the specified chapter are the following methods 

approved for discovery:  depositions (Rules 2.303-2.308), interrogatories to parties (Rule 2.309), 

requests for production documents and other things; entry onto land (Rule 2.310), mental and 

physical examination (Rule 2.311), Request for admissions (Rule 2.312) and provisions for 

sanctions, medical discovery, and ultimate disposition of discovery materials (Rules 2.313-

2.316).  All of these methods of discovery concern themselves with factual matters within the 

knowledge of the person responding to the discovery.  Relevant to this matter are Rules 2.309 

and 2.310.   
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6. Under MCR 2.309, answers to interrogatories “must include such information as 

is available to the party served or that the party could obtain from his or her employees, agents, 

representatives, sureties, or indemnitors.”  As indicated in the supplemental response to 

15245-PF-CE-506, all of the available information has been provided with respect to the Call 

Center expense:  “As the year 2007 has not ended, information concerning 2007 and 2008 is not 

yet available.”  Response to 15245-PF-CE-506 – Supplemental Response.  The same is true for 

information concerning bill processing:  “No further information concerning the 2006 costs is 

available.”  Id.   

7. Similarly, MCR 2.310 authorizes a request “to produce and permit the requesting 

party . . . (1) to inspect and copy designated documents.”   

8. Consumers Energy has complied with these two discovery rules in providing all 

existing responsive documents.   

9. Since the hearings in this proceeding have concluded, it is difficult to see how 

discovery at this time can possibly assist the ALJ in his consideration of the Company’s request 

in this proceeding as set forth in its application and the supporting testimony and exhibits.  At 

best these discovery requests constitute a “fishing expedition” by Mr. Forner in his ongoing 

efforts to enforce the Commission’s Code of Conduct as he sees it.  However, that is not an issue 

for this case.   
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10. In summary, the Company has provided all of the information currently in its 

possession concerning the costs of the Call Center and the bill processing costs related to the 

ASP Program in compliance with the relevant discovery rules.  Questions attempting to elicit 

information concerning compliance with the Commission’s Code of Conduct are not proper for 

this proceeding and seek information that is beyond the scope of this proceeding as well as 

beyond the scope of discovery.   

 FOR ALL OF THESE REASONS, Consumers Energy respectfully requests the ALJ to 

DENY the Motion to Show Cause. 

      Respectfully submitted, 

      CONSUMERS ENERGY COMPANY 
 
December 28, 2007   By      
            John C. Shea 
 
      One Energy Plaza 
      Jackson, Michigan 49201 
      Attorney for Consumers Energy Company 
      Tel:  (517) 788-2112 
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S T A T E   O F   M I C H I G A N 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 
 

In the Matter of the application of ) 
CONSUMERS ENERGY COMPANY ) 
for authority to increase its rates for ) Case No. U-15245 
the generation and distribution of ) 
electricity and for other relief. ) 
 ) 
 

 
 
 

PROOF OF SERVICE 
 
 
  Sharon K. Davis, being first duly sworn, deposes and says that she is employed in 
the Legal Department of Consumers Energy Company; that on December 28, 2007 she served an 
electronic copy of the Response of Consumers Energy Company to Phil Forner’s Motion to 
Show Cause upon the persons listed in Attachment 1 hereto, at the e-mail addresses listed 
therein.  She further states that she also served a hard copy of the same document to the 
addresses listed in Attachment 1 by depositing the same in the United States mail in the City of 
Jackson, Michigan with first-class postage thereon fully paid. 
 
 
 
 
      __________________________________________ 
      Sharon K. Davis 
 
 
  Subscribed and sworn to before me this 28th day of December, 2007. 
 
 
  
              
      Mary K. Polack, Notary Public 
      State of Michigan, County of Jackson 
      My Commission Expires:  09/09/12 
      Acting in the County of Jackson 
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ATTACHMENT 1 TO CASE NO. U-15245 
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Administrative Law Judge 
Hon. Mark E. Cummins 
Administrative Law Judge 
6545 Mercantile Way, Suite 14 
P O Box 30221 
Lansing, MI  48909 
E-Mail: mecummi@michigan.gov 
 
Counsel for the Michigan Public 
   Service Commission Staff 
 
Patricia S. Barone, Esq. 
Colleen Ells 
Steven Hughey, Esq. 
Vincent J. Leone, Esq. 
Assistant Attorney General 
Public Service Division 
6545 Mercantile Way, Suite 15 
Lansing, MI  48911 
E-Mail:  baronep@michigan.gov 
 ellsc@michigan.gov 
 hugheys@michigan.gov 
 leonev@michigan.gov 
 
Consultant for the Michigan Public 
   Service Commission Staff 
  
Ralph E. Miller 
Consulting Economist 
5502 Western Avenue 
Chevy Chase, Maryland 20815 
301-652-5522 
E-Mail: ralphmiller@ralphmiller.org 
 
Counsel for Energy Michigan 
 
Eric J. Schneidewind, Esq. 
Varnum, Riddering, Schmidt & Howlett 
LLP 
The Victor Center, Suite 810 
201 N. Washington Square 
Lansing, MI  48933 
E-Mail: ejschneidewind@varnumlaw.com 
 
 
 
 
 
 

Counsel for The Kroger Company 
 
Michael L. Kurtz, Esq. 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH  45202 
E-Mail: mkurtz@bkllawfirm.com 
 
Counsel for Constellation NewEnergy, 
Inc. 
 
John M. Dempsey, Esq. 
Dickinson Wright, PLLC 
215 S. Washington Sq., Suite 200 
Lansing, MI  48933 
E-Mail:  jdempsey@dickinson-wright.com 
 
Counsel for Midland Cogeneration 
  Venture Limited Partnership (“MCV”) 
 
Richard J. Aaron, Esq. 
Honigman Miller Schwartz & Cohn 
222 N. Washington Square, Suite 400 
Lansing, MI  48933-1800 
E-Mail:  raaron@honigman.com 
 
Gary B. Pasek, Esq. 
Vice President, General Counsel & 
Secretary 
Midland Cogeneration Venture Limited 
Partnership 
100 Progress Place 
Midland, MI  48640 
E-Mail:  gbpasek@midcogen.com 
 
Counsel for the Association of Businesses 
  Advocating Tariff Equity (“ABATE”) 
 
Robert A. W. Strong, Esq. 
Clark Hill PLC 
255 S. Old Woodward Ave., 3rd Floor 
Birmingham, MI  48009 
E-Mail:  rstrong@clarkhill.com 
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Counsel for the Association of Businesses 
  Advocating Tariff Equity (“ABATE”) 
  (Cont’d) 
 
James T. Selecky 
Brubaker & Associates, Inc. 
1215 Fern Ridge Parkway 
Suite 208 
P.O. Box 412000 
St. Louis, MO  63141-2000 
E-Mail: jtselecky@consultbai.com 
 
Forner 
Phil Forner 
PO Box 296 
Allendale, MI  49401 
E-Mail:  aheat@altelco.net 
 
Counsel for Dow Corning Corp., 
   Hemlock Semiconductor Corp. 
 
David E. S. Marvin, Esq. 
Jennifer Utter Heston, Esq. 
Fraser, Trebilcock, Davis & Dunlap, P.C. 
124 West Allegan Street, Ste. 1000 
Lansing, MI 48933 
E-Mail: dmarvin@fraserlawfirm.com 
 jheston@fraserlawfirm.com 
 
Counsel for Michigan Environmental 
   Council (“MEC”) and the Public 
   Interest Research Group in Michigan 
   (PIRGIM) 
 
Don L. Keskey, Esq. 
Clark Hill PLC 
212 E. Grand River Avenue 
Lansing, MI 48906-4328 
E-Mail: dkeskey@clarkhill.com  
 
Counsel for Attorney General, 
   Michael A. Cox  
Michael E. Moody, Esq. 
Assistant Attorney General  
P.O. Box 30212 Lansing, MI 48909  
E-Mail: moodyme@michigan.gov 

 
 
Consultants for Attorney General, 
   Michael A. Cox 
 
Mr. Charles W. King 
Snavely King Majoros O’Connor & Lee Inc. 
1111 14th Street, NW, Suite 300 
Washington, DC  20005 
E-Mail:  charlieking@snavely-king.com 
 
Howard Solganick 
Energy Tactics & Services, Inc. 
810 Persimmon Lane 
Langhorne, PA  19047 
E-Mail:  howard@energytactics.com 
 
Michael J. McGarry, Sr. 
Donna Mullinax 
Tracy Mullinax 
Blue Ridge Consulting Services, Inc. 
2131 Woodruff Road, Suite 2100 PMB 309 
Greenville, SC  29607 
E:Mail:  mmcgarry@blueridgecs.com 
   dmullinax@blueridgecs.com 
   tmullinax@blueridgecs.com 
 
Counsel for Michigan Municipal League 
 
Roderick S. Coy, Esq. 
Clark Hill PLC 
212 E. Grand River Avenue 
Lansing, MI 48906-4328 
E-Mail: rcoy@clarkhill.com 
 
Leland R. Rosier, Esq. 
Clark Hill PLC 
212 E. Grand River Avenue 
Lansing, MI 48906-4328 
E-Mail: lrrosier@clarkhill.com 
 
Consultant for Michigan Municipal 
   League 
 
Donald Johnstone 
Competitive Energy Dynamics 
384 Black Hawk Dr. 
Lake Ozark, MO  65049 
E-Mail:  DonaldCEDLLC@sbcglobal.net 
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Counsel for Michigan Retailers 
   Association 
 
Gary P. Gordon, Esq. 
Albert Ernst, Esq. 
Capitol View 
201 Townsend, Suite 900 
Lansing, MI  48933 
E-Mail:  ggordon@dykema.com 
    aernst@dykema.com 
 
Counsel for National Energy Marketers 
Association 
 
Jennifer L. Copland, Esq. 
Dickinson Wright PLLC 
2155 Washington Sq.,  Suite 215 
Lansing, MI  48933-1816 
E-Mail:  jcopland@dickinsonwright.com 
 
Counsel for AARP Michigan 
 
Robert B. Nelson, Esq. 
Fraser Trebilcock Davis & Dunlap, P.C. 
124 West Allegan Street, Suite 1000 
Lansing, MI  48933 
E-Mail:  rnelson@fraserlawfirm.com 
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