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FORM AND ADEQUATE AMOUNT OF SECURITY TO BE  
PROVIDED PENDING RESOLUTION OF ITS COMPLAINT  

 
Pursuant to Rule 403 of the Commission’s Rules of Practice and Procedure, R 460.17403, 

Neutral Tandem, Inc. and its subsidiaries (collectively “Neutral Tandem”), by and through 

undersigned counsel, respectfully requests that the Michigan Public Service Commission (the 

“Commission”) rehear in part its March 21, 2007 Order Denying Emergency Relief (“Order”).  

As set forth in more detail below, the Commission made clear that its denial Neutral Tandem’s 

prior request for emergency relief under MCL 484.2203(3) was without prejudice, and the Order 

specifically noted that Neutral Tandem could ask the Commission to establish the proper form 

and adequate amount of security to be provided under MCL 484.2203(13).  Neutral Tandem now 

respectfully requests that the Commission establish the proper form and amount of security to be 

provided in this case.  In further support of this Petition, Neutral Tandem states as follows: 

I.  Background. 

1. On March 1, 2007, Neutral Tandem filed with the Commission its Complaint and 

Application for Emergency Relief against Level 3 Communications, LLC. (“Level 3”).1  Neutral 

                                                 
1 Both Neutral Tandem and Level 3 are licensed basic local exchange service providers in the 
State of Michigan. 



Tandem sought emergency relief because, at that time, Level 3 had threatened to disconnect the 

parties’ existing interconnections as of March 23, 2007.  (Compl. ¶  29.) 

2. Level 3 responded to Neutral Tandem’s request for emergency relief on March 7, 

2007, by unilaterally moving the date on which it planned to disconnect the parties’ existing 

interconnections to June 25, 2007.  (Resp., p.3.)  Level 3’s response made clear, however, that it 

plans to terminate the parties’ existing interconnection, and cease accepting traffic delivered 

directly from Neutral Tandem, on June 25.  (Id. at 2-4.)2 

3. On March 21, 2007, the Commission issued its Order.  The Order found, based in 

large part on Level 3’s unilateral extension of the parties’ existing interconnections, that “[i]t 

appears that there are no exigent circumstances at this time” justifying emergency relief under 

MCL 484.2203.  (Order, at 3.)  The Commission therefore denied Neutral Tandem’s request for 

emergency relief under MCL 484.2203(3) without prejudice, and directed the parties to 

commence alternative dispute resolution pursuant to MCL 484.2203(14).  (Id.)   

4. Although the Commission denied without prejudice Neutral Tandem’s request for 

emergency relief under MCL 484.2203(3), the Commission specifically noted that “MCL 

484.2203(13) prohibits a provider from discontinuing service while a complaint is pending 

before the Commission, if the complainant has provided adequate security in an amount 

determined by the Commission.  Should the parties be unable to resolve this complaint before the 

deadline established by Level 3’s commitment, Neutral Tandem may seek protection under this 

section.”  (Id.) 

                                                 
2 Similarly, during a hearing recently held in Neutral Tandem’s proceeding in California, Level 
3’s Director of State Regulatory Affairs stated unequivocally that “on June 25th we do intend to 
terminate the connection that Level 3 has had with Neutral Tandem.”  See Case No. C.07-03-
008, In re Complaint by Neutral Tandem Cal., LLC for Interconnection with Level 3 Commc'ns, 
Tr. of 4/06/07 Prehearing conference, at 21. 
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5. On April 11, 2007, ALJ Rigas appointed Mr. Thomas Saghy to mediate this 

dispute, and established May 21, 2007 as the date for Mr. Saghy to file a recommended 

settlement.  (4/11/07 Memorandum.)  ALJ Rigas ordered that, should either party reject Mr. 

Saghy’s recommended settlement, ALJ Sharon L. Feldman will hold a prehearing conference in 

this matter on June 6, 2007.  (Id.) 

6. On April 13, 2007, Mr. Saghy established a procedural schedule, under which 

both parties were to submit opening mediation statements no later than April 20, 2007, with 

responses due by April 27, 2007.  (4/13/07 Memorandum.)  Neutral Tandem has submitted its 

opening mediation statement to Mr. Saghy. 

7. On April 19, 2007, Neutral Tandem filed with ALJ Feldman its motion, pursuant 

to MCL 484.2203(13), seeking determination of the form and adequate amount of security to be 

provided pending the resolution of its complaint (attached hereto as Exhibit 1).  While this case 

has been assigned ALJ Feldman, MCL 484.2203 provides that the Commission shall have the 

authority to determine the adequate amount and form of security under that statute, and Neutral 

Tandem does not know whether ALJ Feldman will be willing to establish the form and amount 

of security without explicit direction from the Commission. 

8. Thus, to ensure that Neutral Tandem is able to obtain a ruling that will result in 

the adequate form and amount of security being determined prior to Level 3’s self-imposed 

disconnection deadline of June 25, 2007, as contemplated by MCL 484.2203(13), Neutral 

Tandem respectfully files this petition for rehearing with the Commission. 

II.  The Standard For Rehearing Is Met Here. 

9. Rule 403 of the Commission’s Rules of Practice and Procedure provides that a 

party may petition for rehearing of a Commission order within 30 days of its issuance.  Rule 403 
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explains that a petition for rehearing may rely on, inter alia, “facts or circumstances arising 

subsequent to the close of the record, or on unintended consequences resulting from compliance 

with the decision or order.”  R 460.17403.  Where a Commission Order has unintended 

consequences that could unfairly prejudice one of the parties, it is appropriate for the 

Commission to rehear that Order.  See In re Application of MCIMetro Access Transmission 

Servs. LLC, MCI Telecomms. Corp., and Brooks Fiber Commc’ns of Mich, Case Nos. U-13944; 

U-14013, (April 20, 2004 Order at 3). 

10. MCL 484.2203(13) plainly states that Level 3 may not disconnect its existing 

interconnections with Neutral Tandem while this Complaint is pending, including during the 

alternative dispute process, once the Commission has established the amount and form of 

adequate security.  Section 203(13) clearly contemplates that the security can be established 

during the alternative dispute resolution process as well: 

If a complaint is filed under this section by a provider against 
another provider, the provider of service shall not discontinue 
service during the period of the contested case, including the 
alternative dispute process, if the provider receiving the service 
has posted a surety bond, provided an irrevocable letter of credit, 
or provided other adequate security in an amount and on a 
form as determined by the commission. 
 

11. Almost a full month has passed since the Commission denied, without prejudice, 

Neutral Tandem’s application for emergency relief under MCL 484.2203(3), and noted that 

Neutral Tandem could later seek protection under MCL 484.2203(13).  While Neutral Tandem is 

engaging in the Commission-ordered mediation in good faith, Neutral Tandem does not believe 

the alternative dispute resolution will result in a recommended settlement that is agreeable to 

both parties. 
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12. As noted above, Mr. Saghy’s recommended settlement is not due until May 21, 

2007, and the June 6, 2007 prehearing date with ALJ Feldman is less than three weeks before 

Level 3’s self-imposed June 25, 2007 deadline for disconnecting its existing interconnections 

with Neutral Tandem.  The Commission is scheduled to meet only one time, on June 12, 2007, 

between June 6 and June 25.   

13. As a result of the schedules for the mediation and the prehearing conference, each 

of which arose subsequent to the Commission’s March 21, 2007 Order, Neutral Tandem’s risk of 

facing unilateral disconnection by Level 3 on June 25, 2007 has increased dramatically.  The 

schedule established for the Commission-ordered meditation, combined with the Commission’s 

meeting schedule for May and June 2007, presents a substantial risk that, unless the Commission 

acts promptly, the June 25 disconnection date could pass before the Commission has been able to 

establish the form and amount of adequate security. 

14. Given the clear statutory requirement that service between Neutral Tandem and 

Level 3 not be disconnected while Neutral Tandem’s complaint is pending, as well as the 

Commission’s clear recognition in its Order that Neutral Tandem could avail itself of the 

protection of MCL 484.2203(13), allowing such disconnection to occur plainly would be an 

“unintended consequence” of the Commission’s prior Order. 

15. Given the recent developments described more fully above, Neutral Tandem 

respectfully requests that the Commission rehear its Order in part, for the purpose of determining 

the form and adequate amount of security to be provided under MCL 484.2203(13). 

16. With respect to the form and adequate amount of security that Neutral Tandem 

should provide under MCL 484.2203(13), Neutral Tandem respectfully refers the Commission to 

"Neutral Tandem's Motion, Pursuant to MCL 484.2203(13), Requesting the Determination of the 
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Form and Adequate Amount of Security to be Provided Pending the Resolution of its Complaint" 

filed yesterday with ALJ Feldman, which Neutral Tandem attaches and expressly incorporates 

herein by reference. 

III. Conclusion 

WHEREFORE, for the foregoing reasons, Neutral Tandem respectfully requests that the 

Commission grant this petition for rehearing, enter an order establishing the form and adequate 

amount of security pursuant to MCL 484.2203(13), and requiring Level 3 to maintain its 

interconnection with Neutral Tandem while Neutral Tandem’s Complaint is pending.   

Dated: April 20, 2007 Respectfully submitted, 

NEUTRAL TANDEM, INC. 
 

 By: __________________________  
            Ronald Gavillet 
 Executive Vice President &  
 General Counsel 
 Neutral Tandem, Inc. 
 One South Wacker, Suite 200 
 Chicago, IL 60606 
            (312) 384-8000  
 rongavillet@neutraltandem.com
 

John R. Harrington 
Jenner & Block LLP 
330 N. Wabash Ave. 
Suite 4700 
Chicago, IL 60611 
(312) 222-9350 
jharrington@jenner.com  

 

 Michael Ashton, Esquire 
Fraser Trebilcock Davis & Dunlap, P.C. 
124 W. Allegan, Suite 100  
Lansing, MI 48933   
(517) 377-0875 
Mashton@fraserlawfirm.com
 
Attorneys for Neutral Tandem, Inc. 
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EXHIBIT 1 



STATE OF MICHIGAN 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION  
 

* * * * * 
 

In the matter of Complaint by Neutral 
Tandem, Inc. for Interconnection with 
Level 3 Communications 

) 
) 
) 
) 

 
Case No. U-15230 

 
NEUTRAL TANDEM’S MOTION, PURSUANT TO MCL § 484.2203(13), 

 REQUESTING THE DETERMINATION OF THE FORM AND  
ADEQUATE AMOUNT OF SECURITY TO BE PROVIDED  

PENDING THE RESOLUTION OF ITS COMPLAINT  
 

Neutral Tandem, Inc. and its subsidiaries (collectively “Neutral Tandem”), by and 

through its undersigned counsel, respectfully requests that, pursuant to MCL § 484.2203(13), the 

Michigan Public Service Commission (the “Commission”) determine the adequate amount and 

form of security to be provided by Neutral Tandem pending the resolution of its Complaint.  In 

support of its motion, Neutral Tandem states as follows: 

I.  Background

1.  On March 1, 2007, Neutral Tandem filed with the Commission its Complaint and 

Application for Emergency Relief concerning interconnection issues with Level 3 

Communications, LLC (“Level 3”).1  Neutral Tandem requests the Commission to find that 

Neutral Tandem has a right to interconnect directly with Level 3 for the sole purpose of 

delivering traffic from carriers that have chosen Neutral Tandem to deliver their originating 

traffic to Level 3.  Neutral Tandem further seeks a Commission order requiring the parties to 

agree on nondiscriminatory terms and conditions for Neutral Tandem’s direct interconnection 

                                                 
1 Both Neutral Tandem and Level 3 are licensed basic local exchange service providers in the 
State of Michigan. 



with Level 3, and an order directing Level 3 to continue to accept traffic terminating from 

Neutral Tandem over the parties’ existing interconnection until a final order is issued in this case. 

 2.  On March 7, 2007, Level 3 responded to Neutral Tandem’s request for emergency 

relief by unilaterally extending its self-imposed deadline for disconnection until June 25, 2007.  

Level 3’s response made clear, however, that on June 25, 2007, Level 3 plans to terminate the 

parties’ existing interconnection and cease accepting Neutral Tandem’s delivered traffic to Level 

3.  (Level 3 Communication’s Response to Neutral Tandem’s Requests for Emergency Relief, at 

2.)  

3. On March 21, 2007, the Commission issued an Order denying Neutral Tandem’s 

request for emergency relief without prejudice, based in part on Level 3’s commitment to 

continue providing service to Neutral Tandem until at least June 25, 2007.  In denying Neutral 

Tandem’s request for emergency relief, the Commission stated that “MCL 484.2203(13) 

prohibits a provider from discontinuing service while a complaint is pending before the 

Commission, if the complainant has provided adequate security in an amount determined by the 

Commission.  Should the parties be unable to resolve this complaint before the deadline 

established by Level 3’s commitment, Neutral Tandem may seek protection under this section.”  

(3/21/07 Order at 3).  

4. On April 11, 2007, Administrative Law Judge Rigas ordered the parties to 

mediate this dispute before Tom Saghy and set May 21, 2007 as the date for Mr. Saghy to file a 

sealed recommended settlement.  (4/11/07 Memorandum.)  Administrative Law Judge Rigas also 

ordered that, should either party reject Mr. Saghy’s recommended settlement, Administrative 

Law Judge Sharon L. Feldman will hold a prehearing conference in this matter on June 6, 2007.  

(Id.)  

2 



5. While Neutral Tandem will engage in mediation in good faith, Neutral Tandem is 

not optimistic that the mediation will result in a recommended settlement that is agreeable to 

both parties. 

6. Moreover, the June 6, 2007 prehearing date is less than three weeks before Level 

3’s self-imposed June 25, 2007 deadline for disconnecting Neutral Tandem, and the Commission 

is scheduled to meet only one time -- June 12, 2007 -- between June 6 and June 25.  Given these 

developments, Neutral Tandem respectfully suggests that it is appropriate at this time to 

determine the amount and form of the security pursuant to MCL § 484.2203(13) to ensure that 

the protections of that statute are afforded to Neutral Tandem while the Commission considers its 

Complaint. 

II. Form And Amount Of Security Under MCL § 484.2203(13) 

 7. Neutral Tandem requests that the Commission determine the form and adequate 

amount of security that Neutral Tandem should provide under MCL § 484.2203(13) to prohibit 

Level 3 from discontinuing connectivity with Neutral Tandem pending the resolution of Neutral 

Tandem’s Complaint.   

8. MCL § 484.2203(13) plainly states that Level 3 may not discontinue service to 

Neutral Tandem while this Complaint is pending, including during the alternative dispute 

process, upon the establishment of security in an amount and on a form as determined by the 

Commission.  Section 203(13) of the Michigan Telecommunications Act states: 

If a complaint is filed under this section by a provider against 
another provider, the provider of service shall not discontinue 
service during the period of the contested case, including the 
alternative dispute process, if the provider receiving the service 
has posted a surety bond, provided an irrevocable letter of credit, 
or provided other adequate security in an amount and on a 
form as determined by the commission.  
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MCL § 484.2203(13) (emphasis added.)  Thus, the Michigan Legislature mandated that service 

not be discontinued if the Commission had determined the amount and form of adequate 

security.  Further, the Michigan Legislature envisioned that the determination as to the amount 

and form of security was to occur before mediation was completed. 

9. In seeking a determination of the amount and form of security, Neutral Tandem 

reiterates the commitment it previously made in its Reply in Support of its Application for 

Emergency Relief.  Neutral Tandem is willing to apply the terms and conditions of the 

Commission’s decision on Neutral Tandem’s Complaint on a retroactive basis to March 23, 

2007.  (Neutral Tandem’s Reply in Support of its Application for Emergency Relief, at 3-4). 

10. As previously found by the Commission, the form and amount of security to be 

provided under MCL § 484.2203(13) need only be sufficient to pay amounts in dispute between 

the parties.  See In re Complaint of JAS Networks, Inc., Against Mich. Bell Tel. Co., for 

violations of the Mich. Telecomms. Act, Case No. U-14282, (Oct. 14, 2004 Order at p. 2) (finding 

that “JAS may post a bond or provide a letter of credit or other guarantee that funds will be 

available to pay the disputed amount in this case to trigger the protections in Section 203(13) of 

the MTA.”). 

11. As noted above, Level 3 is seeking to terminate its existing interconnections with 

Neutral Tandem and require the transition of Neutral Tandem’s delivered traffic to alternative 

arrangements, namely, the incumbent LEC tandems.  Thus, any bond to be posted by Neutral 

Tandem would need only be sufficient to cover losses Level 3 allegedly is suffering, if any, as a 

result of Level 3 not transitioning Neutral Tandem’s delivered traffic to the incumbent LEC 

tandem while this matter is pending.  See In re Complaint of JAS Networks, (Oct. 14, 2004 Order 

at p. 2).   
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12. But as Neutral Tandem’s Complaint in this matter demonstrates, Level 3 receives 

no compensation from incumbent LECs, such as AT&T, when the incumbent LEC acts as a 

transitioning carrier and delivers third party carriers’ traffic to Level 3’s network.  (See Neutral 

Tandem’s Formal Complaint and Application for Emergency Relief, ¶ 46.)  To the contrary, 

Level 3’s interconnection agreements with AT&T, as well as most other incumbent LECs, 

expressly provide that Level 3 “shall not bill [AT&T] for any Transit Service traffic.”  (Id.)  

Thus, Level 3 is foregoing no compensation, and is suffering no losses, as a result of its 

continued interconnection with Neutral Tandem during the pendency of this matter. 

13. For this reason, Neutral Tandem respectfully suggests that its commitment to 

apply the terms and conditions of the Commission’s decision on a retroactive basis to March 23, 

2007 is adequate security and no additional form of security is necessary to allow Neutral 

Tandem to obtain the protections of MCL § 484.2203(13) while its Complaint is pending.  

14. Should the Commission determine that additional security is necessary under 

MCL § 484.2203(13), Neutral Tandem is a financially strong, multi-million dollar company with 

no solvency concerns or history of credit problems.  (Affidavit of Robert Junkroski, attached 

hereto, at ¶ 4.)  According to the Form S-1 that Neutral Tandem filed with the United States 

Securities and Exchange Commission on January 22, 2007, for the nine months ended September 

30, 2006, Neutral Tandem earned almost $38 million in revenue.  (Id.)  Neutral Tandem’s Form 

S-1 also showed that as of September 2006, Neutral Tandem’s balance sheet listed almost $21 

million in cash and cash equivalents.  (Id.)  

15. Neutral Tandem is willing to provide whatever adequate security the Commission 

deems necessary and appropriate to obtain the protections of MCL § 484.2203(13).  But given 

Neutral Tandem’s strong financial condition, its excellent credit rating, and its previous business 
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relationship with Level 3, Neutral Tandem respectfully suggests that its posting of a letter of 

credit or similar guarantee that funds will be available to pay amounts in dispute with Level 3, if 

any, is sufficient security to obtain the protections of MCL § 484.2203(13).  See In re Complaint 

of JAS Networks, Inc., (Oct. 14, 2004 Order at p. 2) (finding that posting a letter of credit or other 

guarantee that funds will be available to pay the disputed amount can be sufficient to trigger the 

protections of MCL § 484.2203(13).). 

For the foregoing reasons, Neutral Tandem respectfully requests that the Commission 

determine the form and amount of adequate security it believes Neutral Tandem should provide 

in order to invoke the protections of MCL § 484.2203(13) is Neutral Tandem’s existing 

commitment to apply the terms and conditions of the Commission’s decision on a retroactive 

basis to March 23, 2007, and that no additional form of security is necessary to allow Neutral 

Tandem to obtain MCL § 484.2203(13)’s protections while its Complaint is pending.  Should the 

Commission determine that additional security is necessary under MCL § 484.2203(13), Neutral 

Tandem respectfully suggests that its posting of a letter of credit or similar guarantee that funds 

will be available to pay amounts in dispute with Level 3, if any, is sufficient security to obtain 

the protections of MCL § 484.2203(13). 
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Dated: April 19, 2007 Respectfully submitted, 

NEUTRAL TANDEM, INC. 
 
 
 

 By: __________________________  
            Ronald Gavillet 
 Executive Vice President &  
 General Counsel 
 Neutral Tandem, Inc. 
 One South Wacker, Suite 200 
 Chicago, IL 60606 
            (312) 384-8000  
 rongavillet@neutraltandem.com
 

John R. Harrington 
Jenner & Block LLP 
330 N. Wabash Ave. 
Suite 4700 
Chicago, IL 60611 
(312) 222-9350 
jharrington@jenner.com  

 

 Michael Ashton (P40474) 
Fraser Trebilcock Davis & Dunlap, P.C. 
124 W. Allegan, Suite 100  
Lansing, MI 48933   
(517) 377-0875 
Mashton@fraserlawfirm.com
 
Attorneys for Neutral Tandem, Inc. 
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