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Re: In the matter of the application of competitive local exchange carriers to initiate a 

Commission investigation of issues related to the obligation of incumbent local 
exchange carriers in Michigan to maintain terms and conditions for access to 
unbundled network elements or other facilities used to provision basic local exchange 
and other telecommunications services in tariffs and interconnection agreements 
approved by the Michigan Public Service Commission, pursuant to the Michigan 
Telecommunications Act, the Telecommunications Act of 1996, and other relevant 
authority. 

 Case No. U-14303 
 
 In the matter of the application of SBC Michigan for a consolidated change of law 

proceeding to conform 251/252 interconnection agreements to governing law 
pursuant to Section 252 of the Communications Act of 1934, as amended. 

 Case No. U-14305 
 
 In the matter of the application of Verizon North Inc. and Contel of the South, Inc., 

d/b/a Verizon North Systems, for a consolidated change-of-law proceeding to conform 
interconnection agreements to governing law. 

 Case No. U-14327 
 
Dear Ms. Kunkle: 
 
 Enclosed for filing in the above-referenced case is an original and 4 copies of the Reply Comments of SBC 
Michigan and Proof of Service.  
 
 If you have any questions or concerns, please contact me. 
 

Very truly yours,  
 
 
 
 

William J. Champion III 
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cc: Hon. James N. Rigas 
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STATE OF MICHIGAN 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 
 

In the matter of the application of competitive ) 
local exchange carriers to initiate a Commission ) 
investigation of issues related to the obligation ) 
of incumbent local exchange carriers in ) 
Michigan to maintain terms and conditions  ) 
for access to unbundled network elements ) Case No. U-14303 
or other facilities used to provision basic local ) 
exchange and other telecommunications services ) 
in tariffs and interconnection agreements ) 
approved by the Michigan Public Service ) 
Commission, pursuant to the Michigan ) 
Telecommunications Act, the Telecommunications  ) 
Act of 1996, and other relevant authority.  ) 
 ) 
In the matter of the application of SBC Michigan ) 
for a consolidated change of law proceeding to ) 
conform 251/252 interconnection agreements to ) Case No. U-14305 
governing law pursuant to Section 252 of the ) 
Communications Act of 1934, as amended. ) 
 ) 
In the matter of the application of VERIZON ) 
NORTH INC. and CONTEL OF THE SOUTH, ) 
INC., d/b/a VERIZON NORTH SYSTEMS, for a )  Case No. U-14327 
consolidated change-of- law proceeding to conform ) 
interconnection agreements to governing law.  ) 
       ) 
 
 

REPLY COMMENTS OF SBC MICHIGAN 
 

 Pursuant to the Commission’s November 9, 2004 Order and Notice of Opportunity to 

Comment (“Order and Notice”), Michigan Bell Telephone Company d/b/a SBC Michigan (“SBC 

Michigan”) respectfully submits the following Reply Comments. 
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I. The CLECs’ Request That The Commission Reinstate the Unbundling Obligations 
that the FCC Has Eliminated Is a Dead Letter. 

 
 In its Initial Comments, the CLEC Coalition repeats, and incorporates by reference, its 

demand that the Commission order the “continued provision” of “specific UNEs that may no 

longer be required under the [FCC’s] Final Rules” pursuant to “the Commission’s general 

authority under state law to require unbundling.”  CLEC Coalition at 6 (incorporating by 

reference its September 30, 2004 Application to Initiate Investigation in Case No. U-14303).  

That proposition is a non-starter for two principal reasons. 

First, the federal courts and the FCC have made abundantly clear that the era of 

maximum unbundling is over.  The Supreme Court held as much in 1999 in AT&T Corp. v. Iowa 

Utils. Bd., 525 U.S. 366 (1999), when it vacated the FCC’s first set of unbundling rules.  The 

Court found that the FCC’s decision to give CLECs “blanket access to incumbents’ networks” 

wanting, because the FCC had failed “to apply some limiting standard, rationally related to the 

goals of the Act.”  Id. at 387-90.  The D.C. Circuit then confirmed that result in 2002 in USTA v. 

FCC, 290 F.3d 415 (D.C. Cir. 2002) (“USTA I”), when it vacated the FCC’s attempt to reins tate 

essentially the same discredited rules.  In USTA I, the court rejected the FCC’s pervasive “belief 

that in this area more unbundling is better,” finding that “Congress did not authorize so open-

ended a judgment.  It made ‘impairment’ the touchstone.”  Id. at 425.  The court explained that a 

proper unbundling analysis necessitates a balance of competing interests because “[e]ach 

unbundling of an element imposes costs of its own, spreading the disincentive to invest in 

innovation and creating complex issues of managing shared facilities.”  Id. 
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On remand from USTA I, the FCC drew closer to the mark in its Triennial Review Order 

(“TRO”).1  Among other things, in the TRO, the FCC eliminated or reduced the scope of 

unbundling obligations in many respects, concluding that:   

• “[I]ncumbent LECs do not have to provide unbundled access to the 
high frequency portion of their loops.”  Id. at 16988, ¶ 7.   

• “Incumbent LECs do not have to offer unbundled access to newly 
deployed or ‘greenfield’ fiber loops or to the packet-switching 
features, functions, and capabilities of their hybrid loops.”  Id.  

• ILECs “are no longer required to unbundle OCn loops.”  Id.   

• ILECs were required to “offer unbundled access to dark fiber 
loops, DS3 loops (limited to 2 loops per requesting carrier per 
customer location) and DS1 loops except at specified customer 
locations where states have found no impairment pursuant to 
Commission-delegated authority to conduct a more granular 
review.”  Id. 

• ILECs do not have to offer “unbundled OCn level transport,” and 
dark fiber, DS3, and DS1 transport were “each independently 
subject to a granular route-specific review by the states to identify 
available wholesale facilities.”  Id. at 16989, ¶ 7.   

• ILECs do not have to offer “unbundled local circuit switching 
when serving the enterprise market.”  Id. 

• States could “identify particular markets where there is no 
impairment” as to mass-market switching.  Id.   

• “[C]arriers are impaired without shared transport only to the extent 
that carriers are impaired without access to unbundled switching.”  
Id. 

• ILECs “are not required to unbundle packet switching, including 
routers and Digital Subscriber Line Access Multiplexers 
(DSLAMs).”  Id.   

                                                 
1  Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, 
Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18 
FCC Rcd. 16978 (2003) (“TRO”) (subsequent history omitted). 
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• ILECs “are only required to offer unbundled access to their 
signaling network when a carrier is purchasing unbundled 
switching.”  Id.  

• CLECs “may order new combinations of unbundled network 
elements (UNEs), including the loop- transport combination 
(enhanced extended link, or EEL), to the extent that the requested 
network elements are unbundled.”  Id. at 16990, ¶ 7. 

• CLECs must additionally meet strict eligibility criteria before they 
can order the enhanced extended link.”  Id. at 16990-91, ¶ 7.  

In explaining the rationale for its new unbundling rules, the FCC specifically 

acknowledged that it was “very aware that excessive network unbundling requirements tend to 

undermine the incentives of both incumbent LECs and new entrants to invest in new facilities 

and deploy new technology.”  18 FCC Rcd. at 16984, ¶ 3.  The FCC added that by reducing 

incumbent carriers’ unbundling obligations, the TRO would “help stabilize the 

telecommunications industry, yield renewed investment in telecommunications networks, and 

increase sustainable competition in all telecommunications markets for the benefit of all 

American consumers.”  Id. at 16985, ¶ 6.  And the FCC made clear that states may not 

countermand FCC unbundling determinations.  See id. at 17099-17100, ¶¶ 192-95. 

While the D.C. Circuit upheld the limitations on ILEC unbundling obligations set forth in 

the TRO, it again vacated the FCC’s rules in the instances where those rules perpetuated overly 

broad unbundling.  USTA v. FCC, 359 F.3d 554 (D.C. Cir.) (“USTA II”), cert. denied, 125 S. Ct. 

313 (2004).  And while the indications from the FCC’s Press Release suggest that its Final Rules 

still will not comply fully with the mandates of the Supreme Court and the D.C. Circuit, those 

shortcomings do not change the fact that, in the overall picture, it is emphatically clear that the 

courts have ushered the FCC’s original vision of maximum unbundling to the scrap heap of 

history. 
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Second, the D.C. Circuit has held that under section 251(d)(2) of the 1996 Act, the FCC – 

and only the FCC – has authority to make the impairment determinations that are statutory 

prerequisites to any unbundling requirements.  That decision is binding nationwide, as it was 

rendered by the court in its capacity as a Hobbs Act reviewing court (28 U.S.C. § 2342), and the 

Supreme Court already has denied petitions for certiorari seeking to overturn it.  See, e.g., 

Michigan Bell Tel. Co. v. Lark, No. 04-60128, slip op. at 14 (E.D. Mich. Jan. 6, 2005) (Attach. A 

hereto) (“When the D.C. Circuit acts as a Hobbs Act reviewing court, its decision is binding on 

this court”). 

Although the 1996 Act invites state commissions to play a role in implementing the Act 

as “deputized federal regulators” (MCI Telecomms. Corp. v. Illinois Bell Tel. Co., 222 F.3d 323, 

343 (7th Cir. 2000)), only the FCC can make an impairment determination that requires an 

element to be unbundled.  The Supreme Court observed in Iowa Utils. Bd., 525 U.S. at 391-92, 

that section 251(d)(2) of the 1996 Act, on its face, “requires the Commission to determine on a 

rational basis which network elements must be made available.”  (Emphasis added.)  And the 

D.C. Circuit confirmed this view in USTA II, holding that the FCC could not allow state 

commissions to make impairment findings, but instead had to make the impairment 

determinations that trigger the requirements for unbundling on its own.  359 F.3d at 568.   

Similarly, in the TRO, the FCC made clear that states are not free to reconsider federal 

policies and impose an unbundling requirement — whether under federal or state law — that the 

FCC has already considered and expressly rejected.  The FCC ruled that in circumstances where 

“the Commission has either found no impairment * * * or otherwise declined to require 

unbundling on a national basis,” states are effectively barred from adopting any unbundling 

requirement because it would be “unlikely that such decision would fail to conflict with * * * 
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implementation of the federal regime.”  TRO, 18 FCC Rcd. at 17100, ¶ 195.  And, as noted in 

SBC Michigan’s Initial Comments, the FCC has stated that “[i]n the UNE context,” any state 

rule that “struck a different balance” than the FCC’s rules “would conflict with federal law, 

thereby warranting preemption.”  Brief for Respondents FCC and United States in No. 00-1012 

and Consolidated Cases at 92-93 (D.C. Cir. Dec. 31, 2003).  The Seventh Circuit similarly has 

said that it “cannot now imagine” circumstances in which a state could require unbundling of an 

element as to which the FCC has found no impairment.  Indiana Bell Tel. Co. v. McCarty, 362 

F.3d 378, 395 (7th Cir. 2004). 

A Michigan federal court recently reached precisely the same conclusion in enjoining the 

Commission from enforcing an order, purportedly imposed under state law, establishing a batch 

hot cut migration process.  Michigan Bell Tel. Co. v. Lark , No. 04-60128, slip op. at 14 (E.D. 

Mich. Jan. 6, 2005).  In that case, the court rejected the argument that the Commission had 

authority to impose batch cut unbundling requirements under state law, because any such 

requirements are the sole prerogative of the FCC.  In reaching that conclusion, the district court 

observed that the D.C. Circuit “rejected the argument that the 1996 Act does not give the FCC 

the exclusive authority to make unbundling determinations.”  Id. at 13 (citing USTA II, 359 F.3d 

at 568).  And the court explained that “state statutory law” could not “salvage” the Commission’s 

order, for “[i]t is incongruous for the USTA II Court to find that Congress prohibited the FCC 

from passing unbundling decisions to the state, but found the states could seize the authority 

themselves.”  Id. at 14.2 

                                                 
2  The federal court further noted that state law itself constrains the Commission “to act in 
ways consistent with ‘all federal telecommunications laws, rules, orders, and regulations that are 
delegated to the state.”  Id. (citing Mich. Comp. Laws 484.2201). 
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The upshot of these decisions is that where no valid federal impairment finding exists, 

any state imposition of any unbundling is per se inconsistent with federal law and is therefore 

preempted.  This is precisely what the Virginia commission recently held, explaining that “USTA 

II establishes that no unbundling can be ordered in the absence of a valid finding by the FCC of 

impairment under 47 U.S.C. § 251(d)(2)” and that any state-commission imposed UNE 

obligations would therefore “violate federal law.”  Order, Cases No. PUC-2004-00073 & PUC 

2004-00074, at 6 (Va. SCC July 19, 2004).   Similarly, the New York PSC has recognized that 

when a regulation requiring an ILEC to provide a UNE is eliminated — whether by action of the 

FCC or a court — the ILEC is “permit[ted] * * * to cease performance of [that] prior obligation 

if it so desires.”  Order Resolving Complaint, Complaint of MetTel and Broadview against 

Verizon New York Inc. Concerning Alleged Discriminatory and Anti-Competitive Abuse of 

OSS Changes, Case 04-C-0538, at 9 (N.Y. P.S.C. June 3, 2004).  See also Verizon Initial 

Comments at 12 & nn. 17-18 (citing similar state commission decisions). 

The same reasoning applies where a court of appeals has found that there is no valid FCC 

finding of impairment.  As the D.C. Circuit has consistently found, unbundling in the absence of 

genuine impairment undermines the 1996 Act’s central goal of promoting facilities-based 

competition.  See USTA I, 290 F.3d at 424-25.  Because the 1996 Act preserves only those state 

regulatory requirements that are “consistent with” and “do[] not substantially prevent 

implementation of the requirements of  this section [251]” (47 U.S.C. § 251(d)(3)), state 

commissions have no authority to require provision of UNEs that a federal court has declared 

unlawful.  And for all of these reasons, the CLECs are foreclosed as a matter of federal law from 

obtaining from the Commission an order finding “[a]s a matter of state law pursuant to the 

[MTA], it is consistent with federal and state law that SBC Michigan and Verizon Michigan 
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offer nondiscriminatory access to unbundled network elements without limitation or restriction, 

as currently required and at the rates listed in applicable interconnection agreements or in 

applicable tariffs.”  CLEC Coalition App. at 2.  Thus, the Commission must reject the CLECs’ 

request for such an order. 

II. The CLECs’ Request to Delay Implementation of the FCC’s New Rules Through 
Protracted Proceedings Is Contrary to Federal Policy. 

 
 In the face of the sea change in the substantive law of unbundling and the FCC’s 

admonition to act quickly in implementing its new rules, the CLECs’ attitude, as reflected in 

their Initial Comments, may be summarized in a single word:  delay.  In unison, all of the CLECs 

advise the Commission to do absolutely nothing – not only until the FCC issues its Final Rules, 

but until those Rules actually become effective.  CLEC Coalition Initial Comments at 5; Sprint 

Initial Comments at 6; ACD Initial Comments at 1 (joining CLEC Coalition comments).  And 

when that occurs, the CLECs propose that the Commission commence a lengthy schedule that, if 

adopted, would be sure to delay any resolution of this proceeding for at least six months, maybe 

longer.  CLEC Coalition Initial Comments at 5-6; Sprint Initial Comments at 6.  That proposed 

schedule includes a 45-day “study and preparation period,” followed by a 90-day period for 

individual carrier negotiations.  Id.  Only after that already extended period, would the CLECs’ 

schedule call for the submission of amendments or petitions identifying disputed issues.  Id.  

Then, the CLECs suggest that the Commission “schedule a pre-hearing or collaborative to 

identify the common or unique issues” in dispute.  Id. 

 The CLEC proposal should be rejected out of hand, because it is a recipe for delay for the 

sake of delay, as the CLECs endeavor once again to stave off the inevitable as far into 2005 as 

the eye can see.  And the reason for this is simple:  the current, outdated unbundling 

arrangements are far more generous to the CLECs than the lawful provisions to which the 
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CLECs are entitled under the FCC’s new unbundling regime.  Incumbent carriers have been 

waiting eight years for relief from the FCC’s initial, unlawful maximum unbundling rules, and 

the CLECs apparently feel that waiting the better part of another year should be no problem. 

 In addition to the unfairness of the CLECs’ transparent effort to milk the old regime for 

as long as humanly possible, the CLECs’ proposal is diametrically contrary to the FCC’s express 

and repeatedly stated policy of avoiding any “delay in the implementation of the new rules we 

adopt,” because such delay “will have an adverse impact on investment and sustainable 

competition in the telecommunications industry.”  TRO, 18 F.C.C.R. at 17405, ¶ 703.  The FCC 

also emphatically stated that its new rules should take effect immediately, even where parties’ 

agreements contained language stating that new rules would not take effect until there has been a 

“final and unappealable” change in the law.  Such a change, the FCC observed, had already 

happened, when its prior unbundling rules had been vacated.  Thus, “[g]iven that the prior UNE 

rules have been vacated and replaced today by new rules, we believe that it would be 

unreasonable and contrary to public policy to preserve our prior rules for months or even years 

pending any reconsideration or appeal of this Order.”  Id. at 17406, ¶ 705 (emphasis added). 

The FCC’s Interim Rules Order reiterated the federal policy favoring a “speedy 

transition” to new rules, including those affecting mass-market switching and high-capacity 

loops and transport.  Interim Rules Order ¶ 22.  Along the same lines, the FCC said that 

“whatever alterations are approved or deemed approved by the relevant state commission” 

should “take effect quickly if our final rules in fact decline to require unbundling of the elements 

at issue.”  Id. ¶ 23 (emphasis added).  Toward that end, the FCC advised that parties and state 

commissions should “presum[e] an ultimate Commission holding relieving incumbent LECs of 

section 251 unbundling obligations with respect to some or all of these elements.”  Id. ¶ 22.   
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The CLECs’ constant refrain of delay, delay, and more delay clearly works at cross 

purposes with the FCC’s admonition that its Rules be implemented speedily in furtherance of 

important national policy goals.  In light of the FCC’s statements, the Commission should pay no 

heed to the CLECs’ suggestion that the parties and the Commission sit on their hands until the 

Final Rules become effective.  Once the FCC issues new rules, numerous parties undoubtedly 

will appeal, presenting the CLECs with yet another excuse to request delay in revising their 

agreements.  The suggestion that the parties should nonetheless wait for the FCC to conclude its 

proceeding – which would in turn lead to still more requests for delay while any appeals are 

pursued – is untenable.   

There is no reason why the Commission should not immediately move to implement the 

settled rulings from the TRO that either were affirmed in USTA II or not appealed at all.  The 

TRO’s declassification rulings are perfectly clear and certain, they have been upheld, they are 

now final and nonappealable, and they have been awaiting implementation for over 15 months 

now.  The TRO was vacated only to the extent that it imposed overly broad unbundling 

obligations on ILECs or improperly delegated authority to the states.  To the extent that the TRO 

limited those obligations, it was sustained.  As a result, there can be no plaus ible argument that it 

would be “prematur[e]” (see, e.g., Sprint Initial Comments at 2) to implement the 

declassification rulings of the TRO. 

III. The Commission Should Move Expeditiously to Approve Conforming 
Interconnection Agreement Amendments That Give Effect to the FCC’s Rules. 

 
The Commission is legally bound to implement the FCC’s determinations, consistent 

with the pertinent court rulings including the D.C. Circuit’s decision in USTA II, as to all 

incumbent and competing carriers as of the date on which those determinations take effect.  The 

controlling legal authorities establish that (i) the prior maximum unbundling regime is over and 
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(ii) the FCC alone has authority to draw the unbundling lines to which the states must hew and 

from which they lawfully may not deviate.  Nothing in state law provides a vehicle for an end 

run around federal law.  The Supremacy Clause means that the Commission “cannot act in a 

manner inconsistent with federal law and then claim its conduct is authorized under state law.”  

Lark, slip op. at 14.  And, in any event, the Michigan Telecommunications Act requires the 

Commission to act consistently with “all federal telecommunications laws, rule, orders, and 

regulations that are delegated to the state.”  MCL 484.2201. 

The purpose of this proceeding is to implement the unbundling framework established by 

the FCC’s rules and pertinent judicial decisions and to do so expeditiously to achieve the 

“speedy transition” called for by the FCC and to avoid wasteful litigation.  In this case, this may 

be accomplished through the speedy approval by the Commission of amendments to all section 

252 agreements that reflect current declassifications of network elements.  To the extent that this 

process involves elimination of unbundling obligations that no longer exist, it should be 

essentially a ministerial task.  Finally, as the Commission Staff has recognized, implementation 

should take place in a single consolidated proceeding “for administrative efficiency,” as 

authorized by section 252(g) of the federal Act.  Staff Initial Comments at 10-11 & n.2.     

In sum, the Commission is obligated to give immediate effect to the FCC’s substantive 

impairment and unbundling determinations and to do so in a fashion that honors the FCC’s 

policy decision that those determinations will promote important policy objectives.  The 

Commission should disregard the CLECs’ concerted efforts to distract the Commission from its 

duty and decline the CLECs’ invitation to commence months of skirmishing to implement 

largely self-evident results that follow from the pertinent FCC and judicial decisions.   
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  Respectfully submitted, 

       Craig Anderson (P28968) 
       Diana C. Durham (P66941) 
       SBC MICHIGAN 
       444 Michigan Avenue, Room 1700 
       Detroit, MI  48226 
       (313) 223-8188 

 
and 
 

       DICKINSON WRIGHT PLLC 
 
 
 

      By: ___________________________________ 
John M. Dempsey (P30987) 
William J. Champion III (P31934) 

       Attorneys for SBC Michigan 
       215 South Washington Square, Suite 200 
       Lansing, MI  48933-1816 
       (517)371-1730 
 
Dated:  January 18, 2005 
 
 
LANSING  34060-219  352276 
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BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
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of incumbent local exchange carriers in ) 
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Telecommunications Act, the Telecommunications  ) 
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Communications Act of 1934, as amended. ) 
 ) 
In the matter of the application of VERIZON  ) 
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INC., d/b/a VERIZON NORTH SYSTEMS, for a )  Case No. U-14327 
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PROOF OF SERVICE 
 

STATE OF MICHIGAN       ) 
          ) ss 
COUNTY OF WASHTENAW       ) 
 
 Jacqueline K. Tinney, being first duly sworn, deposes and says that she is employed at Dickinson 
Wright PLLC, and that on January 18, 2005, she caused a copy of the Reply Comments of SBC Michigan 
to be served upon the parties listed below via email and first class mail. 
 
 
 
              
       Jacqueline K. Tinney 
 
Subscribed and sworn to before me, 
a Notary Public in and for said County, 
this 18th day of January, 2005. 
 
 
       
Elaine M. Masters, Notary Public  
Washtenaw County, Michigan 
Acting in Washtenaw County, Michigan 
My Commission Expires:  9/23/07 
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Z-Tel Communications, Inc. 
Level 3 Communications, LLC 
Joseph E. Donovan 
Kelley Drye & Warren LLP 
333 West Wacker Drive, Suite 2600 
Chicago, IL  60606 
jdonovan@kelleydrye.com 
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