STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

* sk ok sk ok
In the matter of the complaint of )
MICHIGAN PAY TELEPHONE ASSOCIATION ) Case No. U-11756
et al., against AMERITECH MICHIGAN and ) (After Remand)
GTE NORTH INCORPORATED. )
)

At the March 6, 2014 meeting of the Michigan Public Service Commission in Lansing,

Michigan.

PRESENT: Hon. John D. Quackenbush, Chairman
Hon. Greg R. White, Commissioner
Hon. Sally A. Talberg, Commissioner

ORDER ON PETITION FOR REHEARING

The proceedings associated with this case originate from the federal Telecommunications Act
of 1996 (FTA), 47 USC 276, and the Federal Communications Commission’s (FCC’s) rules and
orders implementing the relevant provisions of the FTA as it pertains to the rates for network
services made available to independent payphone providers (IPPs).

Beginning in 1996, the FCC issued several orders to implement the relevant provisions of the
FTA. On May 19, 1997, AT&T Michigan' (AT&T) filed tariffs and supporting data setting forth
new rates for network services made available to IPPs. On May 20, 1997, the Michigan Pay

Telephone Association (MPTA) filed a petition with the Commission to investigate AT&T’s

! The history of the various mergers and acquisitions among Michigan local exchange carriers
since 1996 is well documented in this docket and shall not be repeated in this order.



compliance with the Michigan Telecommunications Act (MTA) and the Payphone Orders,? which
was denied.

Following lengthy and contentious litigation in state court and with the FCC, the Commission
found, in its December 6, 2013 order (December 6 order) in this case, that AT&T’s overhead
allocation for toll service was not cost-based and that AT&T had not met its burden to properly
justify the use of toll service as a comparable service, and ultimately was not in compliance with
the FCC’s new services test (NST).

The Commission further found that the new local usage rate of $0.0190176 per message to
each IPP was NST compliant and lower than those previously charged by AT&T. The
Commission determined that the difference between the new effective local usage rates and those
previously charged by AT&T should be refunded to each IPP beginning April 15, 1997, and
continuing until AT&T ceased payphone service in Michigan. The Commission ordered AT&T to
file a report detailing the date it ceased payphone service in Michigan and the amount by which its
local usage rate exceeded the ceiling to each provider calculated pursuant to the NST. The MPTA

had 15 days to object to AT&T’s refund report.

Motion for Clarification and Petition for Rehearing

On January 6, 2014, the MPTA filed a motion for clarification, or in the alternative, petition
for rehearing. The MPTA requests that the Commission alleviate any confusion and clarify: (1)
whether IPPs are entitled to interest on refunds; and (2) whether the Commission meant to refund
to each IPP or only to IPPs named in the complaint. On January 27, 2014, AT&T and the

Commission Staft (Staff) filed responses to MPTA’s motion.

2 Implementation of the Pay Telephone Reclassification and Compensation Provisions of the
Telecommunications Act of 1996, 11 FCC Rcd 20541 (1996); Order on Reconsideration, 11 FCC
Red 21233 (Nov. 8, 1996) aff’d in part and remanded in part, lllinois Pub. Telecomms. Assn v
FCC, 117 F 3d 555 (CA DC 1997).
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The Staff agrees that clarification is appropriate and recommends that the Commission find
that interest is a component of the refund. The Staff suggests that the methodology for calculating
the interest amount should be addressed during mediation of the refund obligation. The Staff also
agrees with the MPTA that the refund should apply to each IPP and not be limited to those named
in the complaint.

AT&T disagrees with the positions of the MPTA and the Staff. AT&T contends that interest
on the refunds is not required and is inappropriate in this case. AT&T argues that it did not
knowingly charge an illegal rate, as the MPTA suggests, and that it should not be penalized for
charging rates previously approved by the Commission.

AT&T also argues that providing refunds to non-parties to this proceeding lacks statutory or
constitutional authority. AT&T argues that Bolt v City of Lansing, 238 Mich App 37; 604 NW2d
745 (1999), limits its refund obligation to only an IPP named in the complaint. In that case, the
Michigan Court of Appeals dealt with the issue of whether a prevailing party may obtain monetary
relief for persons not named as plaintiffs in the lawsuit. The Court found no provision in the
implementing statutes that would permit such a result. Likewise, AT&T argues, there is no
provision in the MTA that would permit the extension of benefits to others not a party to this case.
AT&T points to the Commission’s February 10, 2005 order (February 10 order) where the
Commission determined that only named member-complainants were entitled to the refunds at

1Ssue.

Discussion
Rule 403 of the Commission’s Rules of Practice and Procedure, R 460.17403, provides that an
application for rehearing may be based on claims of error, newly discovered evidence, facts or

circumstances arising after the hearing, or unintended consequences resulting from compliance
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with the order. An application for rehearing is not merely another opportunity for a party to argue
a position or to express disagreement with the Commission’s decision. Unless a party can show
the decision to be incorrect or improper because of errors, newly discovered evidence, or
unintended consequences of the decision, the Commission will not grant a rehearing.

The Commission agrees with the MPTA and the Staff that rehearing should be granted to
clarify the December 6 order. Regarding interest on refunds, the Commission is authorized to
“order remedies and penalties to protect and make whole ratepayers and other persons who have
suffered an economic loss as a result” of a violation of the MTA. MCL 484.2601. Furthermore, in
its March 16, 2004 order, the Commission required AT&T to include interest in its refund
calculation for charges in excess of non-NST compliant rates. The Commission finds that interest
should be included as a component of AT&T’s refund obligation to make whole those IPPs
overcharged with excessive rates. The Commission further agrees with the Staff and finds that the
methodology for calculating the requisite interest should be determined during the mediation
process ordered for disputed issues related to AT&T’s 2014 Refund Report as provided in a
separate order issued concurrently with this one.

With regard to the parties entitled to refunds, the Commission finds that the Bolt decision does
not limit its ability to provide refunds to all IPPs that were overcharged. As provided previously,
MCL 484.2601 authorizes the Commission to “order remedies and penalties to protect and make
whole ratepayers and other persons who have suffered an economic loss as a result” of a violation
of the MTA. Thus, the statutory scheme of the MTA authorizes the Commission to make an IPP
whole as a result of a violation of the MTA by ordering refunds. The Commission, in its
December 6 order, found that AT&T’s rates to IPPs were non-NST compliant and in violation of

the MTA.
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The Commission is mindful, however, that it previously limited refunds on similar
overcharges by AT&T to only those IPPs named in the complaint. In its February 10 order, p.10,
the Commission found that “to the extent the rates violated the NST, [AT&T] must issue refunds
to affected customers. The only customers specifically at issue in this case are those 62 named
member-complainants.” In that order, the Commission found it appropriate to provide refunds to
only named complainants. Whether it is appropriate to limit refunds to named member-
complainants in this instance is a disputed issue that relates to AT&T’s total refund obligation

amount. The Commission therefore finds that the issue should be negotiated during mediation.

THEREFORE, IT IS ORDERED that:

A. The Michigan Pay Telephone Association’s petition for rehearing is granted to clarify the
Commission’s December 6, 2013 order to include interest as part of AT&T Michigan’s total
refund obligation amount.

B. The methodology for calculating the interest obligation and whether refunds should be
limited to named-member complainants should be negotiated during the mediation process as

provided in the order issued concurrently to this one.

The Commission reserves jurisdiction and may issue further orders as necessary.
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Any party desiring to appeal this order must do so by the filing of a claim of appeal in the
Michigan Court of Appeals within 30 days of the issuance of this order, under MCL 484.2203(12).

MICHIGAN PUBLIC SERVICE COMMISSION

/% b fadift

John D. Quackenbush, Chairman

ﬁA7 2 Dle—

Greg R. White, Commissioner

g% A p/(\ix

Sally A. Talberg, Commissioner

By its action of March 6, 2014.
) /)

Mary Jo Kunkle, Executive Secretary
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PROOF OF SERVICE

STATE OF MICHIGAN )

Case No. U-11756

County of Ingham )

Joanna Klein being duly sworn, deposes and says that on March 6, 2014 A.D. she served a
copy of the attached Commission order by first class mail, postage prepaid, or by inter-

departmental mail, to the persons as shown on the attached service list.

é;;ﬂmu%&Q@

Joanna Klein

Subscribed and sworn to before me

This 6™ day of March 2014
Digitally signed by Gloria Pearl

Gloria Jones

DN: cn=Gloria Pearl Jones, o, ou,
email=jonesgT@michigan.gov,

Pearl Jones =

Date: 2014.03.06 14:13:23 -05'00'

Gloria Pearl Jones

Notary Public, Ingham County, Ml

My Commission Expires June 5, 2016
Acting in Eaton County



Service List U-11756

Mr. Craig A. Anderson

AT&T Michigan

444 Michigan Avenue, Room 1700
Detroit M| 48226

AT&T Michigan

Yvette Collins

221 N. Washington Square
Ground Floor

Lansing M| 48933

John M. Dempsey

Dickinson Wright, PLLC

350 S. Main Street, Suite 300
Ann Arbor MI 48104-2131

Albert . Ernst

Dykema Gossett PLLC

201 Townsend Street, Suite 900
Lansing M1 48933

Steven D. Hughey

Michigan Dept. of Attorney General
Public Service Division

6520 Mercantile Way, Suite 1
Lansing M1 48911

AT&T Communications, Inc.

Candice Glover, Area Manager

External Affairs - Legislative & Regulatory
225 W. Randolph Street - 27C500
Chicago IL 60606

Ms. Lisa M. Bruno-Herline

AT&T Michigan

444 Michigan Avenue, Room 1750
Detroit M1 48226

Joseph E. Donovan

Constellation NewEnergy - Gas Division
100 Constellation Way, Suite 500
Baltimore MD 21202

Michael A. Holmes

Telecommunications Association of Michigan
600 W. Shiawassee Street

Lansing M1 48933

Henry T. Kelly

O'keefe Ashenden Lyons & Ward
30 North LaSalle Street, Suite 4100
Chicago IL 60602
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Arthur J. Levasseur MCI Telecommunications Corporation a/k/a

Fischer Franklin & Ford Verizon Business Network Services Inc.

500 Griswold Sreet, Suite 3500
Detroit MI 48226

MCI Worldcom Communications, Inc.

Paul Fuglie
124 W. Allegan Street, Suite 1100
Lansing Ml 48933

Michigan Pay Telephone Association
5859 W. Saginaw Highway
Lansing MI 48917

Leland R. Rosier

Clark Hill PLC

212 E. Grand River Avenue
Lansing MI 48906

Verizon North Inc.
224 W. Exchange Street
Owosso M| 48867-2818

David Vehslage

State Director of Government Affairs
3939 Blue Spruce Drive

Dewitt Ml 48820

Harvey J. Messing

Miller Canfield Paddock & Stone PLC
1 E. Michigan Avenue, Suite 900
Lansing M1 48933

Michael G. Oliva

Loomis Ewert Parsley Davis & Gotting PC

124 W. Allegan Street, Suite 700
Lansing M1 48933

Christine M. Soneral

Dykema Gossett PLLC

201 Townsend Street, Suite 900
Lansing M1 48933
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