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 On January 6, 2026, Consumers Energy Company (the Company) filed leave 

to appeal ALJ Thoits’s ruling that denied the Company’s request for leave to 

exceed the page limit for its Reply Brief.  The mandate limited reply briefs to 30 

pages and arises out of a scheduling memorandum that has previously been before 

the Commission.  The Company has alleged its appeal is appropriate for the 

Commission’s immediate consideration, pursuant to Mich Admin Code, R. 10433, 

for three reasons.  First, the ALJ’s refusal to consider the Company’s responses to 

the numerous new claims and arguments raised by the parties in their initial 

briefs enhances the likelihood that the ALJ will render proposed decisions on 

issues that are not properly supported thereby increasing the need for lengthy 

exceptions and replies to exceptions.  (Company’s App for Appeal, p 4.)  Second, 

Consumers Energy will suffer substantial harm if it is not allowed to respond to 

claims and arguments raised for the first time in the initial briefs filed by opposing 

parties.  (Id.)  Finally, because ALJ’s ruling was not consistent with the 

Commission’s prior rulings that have support parties’ rights to raise arguments in 

reply briefs.  (Id.) 

The Company notes that relevant rules ensure a party’s right to raise 

arguments.  (Application, p 6, citing MCL 24.272 and Mich Admin Code, R 

792.10434).  The Company goes on to argue that the language of the ruling 

demonstrated an arbitrary and capricious denial of its right to make necessary and 

proper reply arguments.  (Id. at 7-11.)  The Company correctly notes “[a] ruling is 

arbitrary and capricious when it lacks an adequate determining principle, when it 
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reflects an absence of consideration or adjustment with reference to principles, 

circumstances, or significance, or when it is freakish or whimsical.”  (Id. at 9, citing 

Wescott v Civil Serv Comm, 298 Mich App 158, 162; 825 NW2d 674 (2012).) 

As Staff pointed out in its appeal of this same scheduling memorandum, 

parties must be allowed the opportunity to make the arguments they deem 

appropriate to best serve their client’s interests.  (Staff’s App for Appeal, p 24.)  In 

this instance, the issue does not just concern what may be appropriate evidence in 

the form of testimony, but rather, would arbitrarily prevent a party from including 

entirely appropriate reply brief material.  Reversal of the ALJ’s ruling is again 

merited because this ruling is yet another inappropriate impediment to a party’s 

ability to bring the arguments that a party deems appropriate.  In Staff’s 

application for leave to appeal, Staff did not contest the page limit restriction to 

reply briefs because the scheduling memorandum outlined a process that would 

protect the parties due process rights by the ability to file a motion and seek leave 

to exceed the page limit.  Now that this process has been attempted to be utilized 

by one of the parties, and its request has been denied in a manner reasonably 

described as arbitrary and capricious, Staff supports the Commission’s 

intervention and reversal of the ALJ’s decision.  Given that the ALJ appears to 

have failed to have provided lawful reasoning that would justify the enforcement of 

a scheduling memorandum where its provisions prohibit a party from the ability to 

make–or defend its position– redress from the Commission is timely and necessary.   
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Therefore, Staff concurs in the position that the Company’s application 

should be immediately considered by the Commission.  Furthermore, Staff also 

concurs in the relief sought, as it supports the reversal of the ALJ’s denial of the 

Company’s Motion for the reason that no party should arbitrarily and capriciously 

have their meaningful ability to make argument prohibited by a scheduling 

memorandum.  
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