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U-21870 9/30/2025
1 VI A TEAMS, VI DEOCCONFERENCE, TUESDAY, SEPTEMBER 30, 2025,
2 AT 1:31 PM
3 JUDGE THOTS: W are on the record in case
4 U 21870 titled In the Matter of the Application of
5 Consuners Energy Conpany for Authority to Increase Its
6 Rates for the Generation and Distribution of Electricity
7 and for O her Relief.
8 My nanme is John Thoits. |I'mthe presiding officer
9 for this matter. This is the date and tinme for a hearing
10 on, on two itens. First is a pseudonym c Custonmer A's
11 Petition for Late Intervention for the Limted Purpose of
12 Protecting Confidential |Information From Di sclosure. And
13 it's also the Hearing for the Mdtion by Custoner Ato
14 Quash a Portion of a Discovery Request and Production to
15 Prevent the | nproper Disclosure of Its Confidenti al
16 I nf or mati on.
17 This hearing is being held by video and audio
18 conference call. Can we have appearances, please, first,
19 on behal f of Consuners.
20 MR TOTORAITIS: Yes, Your Honor. Bret
21 Totoraitis on behalf of Consumers Energy Conpany. And |
22 have Gary CGensch on standby in case | have sone techni cal
23 i ssues due to ny | ocation.
24 JUDGE THOTS: Al right. Thank you. Do we
25 have an appearance on behalf of staff?
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1 MR. SONNEVELDT: Yes, Your Honor. Dani el
2 Sonnevel dt appearing on behalf of Staff. And | al so have
3 with nme, Nicholas Taylor, Alena Cark, Mke Oris, and
4 Anmit Singh.
5 JUDGE THOTS: Al right. Thank you. | -- do
6 we have an appearance on behalf of the M chigan Attorney
7 General ?
8 M5. G LL: Yes. Your Honor, Celeste GII on
9 behal f of Attorney General Dana Nessel. Also with ne,
10 Lucas Wl | enzi en.
11 JUDGE THO TS: Thank you. Do we have an
12 appear ance on behal f of Custoner A?
13 M5. BRADER  Yes, Your Honor. Valerie Brader
14 on behal f of Custoner A | also note that Susie Mahoney
15 of our firmis proper audio through a phone nunber ending
16 in 90. She is also here today, but we'll not be speaking
17 on behal f of Custoner A
18 JUDGE THOTS: Al right. Thank you. Do we
19 have any ot her appearances? | see, M. Heston.
20 MS. HESTON: Good afternoon, Your Honor.
21 Jenni fer Heston of the Potomac Law G oup appearing on
22 behal f of Sol ar Technol ogy, LLC and Henml ock Sem conduct or
23 Operations, LLC
24 JUDGE THOTS: Al right. Thank you. Do we
25 have any ot her appearances?
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1 (Cross tal k)
2 M5. DUCKWORTH: Thank you. Good afternoon,
3 Your Honor. This is Katie Duckworth appearing on behal f
4 of The Ecol ogy Center, Environmental Law and Policy
5 Center, Union of Concern Scientists, and Vote Sol ar.
6 Coll ectively, the Cean Energy Organization. Thank you.
7 JUDGE THO TS: Thank you. All right. And
8 t hought there was sonmeone el se who was trying to nention
9 an appear ance.
10 M5. H LLYER Thank you. This is Holly Hillier
11 appeari ng on behalf of the M chigan Environnent al
12 Counsel, Natural Resources Defense Counsel, Citizens
13 Uility Board of Mchigan, and Sierra C ub.
14 JUDGE THOTS: Al right. Thank you. Any
15 ot her appearances? All right. I'mgoing to try to take
16 this one at a tine.
17 Starting with the Petition for Late Intervention.
18 | note that the attorney -- no, excuse ne, Staff filed
19 Its Response to the Petition and the Mtion to Quash.
20 But while the conmpany, Consuners, and the Attorney
21 General filed a response to the notion, | do not believe,
22 and pl ease correct me if I"'mwong, that the -- their
23 filing included or a separate filing addressed the
24 Petition to Intervene. |s that correct?
25 MR. TOTORAITIS: That's your -- correct.
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1 That's correct for Consuners Energy, Your Honor. W, we
2 are not opposing the limted intervention that Custoner A
3 filed.

4 JUDGE THOTS:: Al right. Thank you. | think
5 you have a -- oh, I'msorry. Go ahead.

6 M5. QLL: And that's also correct for the

7 Attorney General.

8 JUDGE THOTS: Al right. Anyone el se who's

9 appeared -- any other party who's appeared through

10 counsel who have filed a response to the petition that |
11 have not seen? All right. |Is there anyone other than

12 Staff who wishes to offer a position with respect to the
13 petition for intervention?

14 Al right. Wll, that's easy. So far, | have read
15 the Petition. | -- | have read Staff's Response. M ss
16 Brader, if you wish to offer comments in support of your
17 petition, please proceed.

18 M5. BRADER: Thank you, Your Honor. Custoner A
19 woul d just note that if there were a nmechani smin which

20 it could provide an affidavit of the type described or

21 verify a conplaint without creating a significant risk

22 that its identity would then be a matter of public record

23 via a FOA request. It would be quite -- | would have no

24 objection to doing so. Unfortunately, nost of the

25 ability to keep things confidential, but file that type
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1 of thing cone from cases before the judicial branch,
2 which is, of course, exenpt fromFO A and thus is able to
3 provide litigants, we believe, an increased |evel of
4 privacy.
5 W woul d al so note that the rules do not require
6 either an affidavit or a verified pleading in the Rules
7 for Intervention. And under Mchigan Adm nistrative Rul e
8 792. 104051, "unl ess ot herw se provi ded, a pleadi ng need
9 not be verified or acconpanied by an affidavit."
10 Finally, {redacted} would note that the pleadi ng was
11 signed by an attorney and that attorneys have duties
12 under the law that go beyond those of a sinply not
13 committing perjury.
14 W are required to undertake certain investigations
15 prior to signing a pleading. | do appreciate that Staff
16 noted that it's request for this. Additional
17 verification was not due to a concern that counsel had
18 failed to conply with these ethical obligations, but | do
19 represent today that | did neet ny ethical requirenents
20 and the filing of this petition and believe all of the
21 allegations init to be factual. Thank you.
22 JUDGE THO TS: Thank you. M. Sonnevel dt, as |
23 read through Staff's response, and | just want you to
24 confirmthat | read this correctly or |I'm understandi ng
25 It correctly, that Staff does not oppose |ate
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1 intervention for a limted purpose. However, Staff has
2 expressed concerns regardi ng both the use of an anonynobus
3 status or anonynous nanme as well as | ack of supporting
4 information in support of the petition. |Is that correct?
5 MR. SONNEVELDT: Yes, Your Honor. | think
6 that's correct. | just sinply -- | kind of rephrase it
7 and say, Staff has sonme concerns with respect to
8 proceedi ng under a pseudonymic identifier absent sone
9 addi ti onal procedural assurances. | think I'd phrase it
10 t hat way.
11 JUDGE THO TS: kay. Al right. Anything el se
12 you wish to add in addition to what is in Staff's
13 response?
14 MR. SONNEVELDT: No. | -- | think that covers
15 it, and | won't take up nore tinme just sinply restating
16 what's in our filing.
17 JUDGE THOTS: Al right. And | appreciate
18 that. Thank you. Al right. | will issue a ruling on
19 both the, the Petition and the Mdtion, but I will state
20 right nowthat I"mgranting the Petition for Late
21 Intervention, noting that there isn't real opposition to
22 it, and even Staff doesn't oppose it regarding Staff's
23 concerns. | don't think in my personal experience, |'ve
24 seen nunerous contested Petitions for Intervention, which
25 petitions are not acconpani ed by any kind of verified
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1 statenment. And as Counsel nentioned, the M chigan Court
2 Rul es, specifically MCR 1. 109(E)(5) includes the, the
3 reference that counsel made to pl eadi ngs having factual
4 support.

5 And as far as proceedi ng, anonynously, Staff,

6 believe, identified the correct case. Godwn is setting
7 forth the standard. But the standards kind of -- kind of
8 an open ended balancing test. And | just think that

9 al l owi ng Custonmer A to proceed as Custoner Ais

10 | nappropriate, the appropriate approach with respect to
11 this very specific and very limted intervention.

12 So with that we can nove to the notion to cash.

13 M ss Brader, | will offer you and any, all other Counsel
14 an opportunity to say whatever you like in support and,
15 or in reply to soneone else. But | have read through it,
16 and | just want to ask you sone questions as | wll ask
17 other -- sonme questions. And, and these questions are --
18 of mne are directed primarily to clarify sone of the

19 facts here.

20 So it's ny understanding that Custonmer A that is

21 chal | engi ng and seeking to cash discovery requests that
22 are identified in the various -- in -- excuse ne, in the
23 notion as well as the parties' responses. |'mjust going
24 to shorten themto Subparts B and C. B, as | understand
25 It, requested sone information, C, requested copies of
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1 contracts.
2 And | al so understand that the discovery response
3 was made -- the information was provided by Consuners in
4 response to the discovery request, and the various
5 contracts were indeed produced in response. So if we
6 could just start off, Mss Brader, it's ny understanding
7 fromreading the custoners as well -- excuse ne,
8 Consuners as well as the Attorney General's responses.
9 They, they both included the specific response in
10 guestion with the exception of Attachnent 2 to Subpart B
11 At least | did not see that attached to ny copy.
12 But anyway, ny question to you is just focusing on
13 Subpart B. Are there -- | -- is there infornmation
14 i ncl uded, included in the response to Subpart B,
15 I ncluding the attachnent to the Subpart B, which |
16 understand to be public. Is there information in that
17 response that the Custoner A -- finds struggling and
18 w shes to have that request and the responses quash?
19 M5. BRADER  So Your Honor, Custoner A did not
20 receive the full production because it is not a party in
21 this case. So even itens of the discovery that were
22 public it has received only portions from Consuners
23 Energy at its request. So | -- | will say that the --
24 what we did see of the request, we are only objecting to
25 those itens, which at that tinme, Consuners Energy also
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1 objected to, notably, the custonmers identity and busi ness
2 type and busi ness prem ses being di scl osed.

3 So those would be the -- in that case, we are not

4 seeking a cl awback of materials that were produced to our
5 know edge. But also, | cannot say that | have seen the
6 full response. And therefore, to the extent that

7 anyt hi ng nore woul d be included, that would include the
8 busi ness type, the business prem ses, or other in, you

9 know, custoner identification. |In that case, Custoner A,
10 woul d obj ect.

11 JUDGE THO TS: So, so | understand from your

12 statenent just now that you have not seen the entirety of
13 Consuners di scovery response with respect to Subpart B.
14 I's that correct?

15 M5. BRADER | amsaying that | -- | don't

16 believe |'ve seen that attachnent. |If | amin error,

17 then | apologize. But | do not recall seeing that

18 attachnent that you referenced. However, again, as |ong
19 as it doesn't contain the information that | detail ed,

20 and | expect it is not given that Consuners objected to
21 the sane itens that were sonme of the subject of the

22 notion, | -- | have no reason to believe that we object
23 to the information that was provided.

24 JUDGE THOTS: Al right. M. Brader, you have
25 recei ved and revi ewed, have you not, the, the Conpany's
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1 Response to the Mdtion to Quash?
2 M5. BRADER | have.
3 JUDGE THO TS: kay. On page 3 of the -- of
4 Consuners response, they make reference there to this
5 Attachnent 2 and they indicate in general terns what is
6 I ncluded in that Attachnent 2. So | would ask you, if
7 you haven't already, to take a |l ook at that and see if
8 there's anything in that sentence, anything described by
9 Consuners that you believe Custoner A -- would find
10 probl emati c.
11 M5. BRADER So it is difficult for nme to
12 address that definitively because one of the things that
13 I s described as a project description, I -- | don't know
14 what that project description entails and whether it
15 woul d identify a business prem ses, et cetera. | would
16 assune not, but the description alone does not allow ne
17 to definitively answer that question.
18 JUDGE THOTS: Al right. And with respect to
19 the project description, is indeed the identifying
20 information with respect to the specific prem ses, is
21 that the extent of Custoner A s concern?
22 MS. BRADER: If, in addition, it contained
23 i nformation that would allow Customer A's identity to be
24 determ ned wi thout extraordinary effort then -- and, and
25 contai ned information that includes our billing data, et
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1 cetera, then in that case, yes, we woul d.
2 JUDGE THOTS: Al right. M. Totoraitis, any
3 objection to you or soneone on your team providing Ms.
4 Brader with Attachment 2 -- with respect to your response
5 to Subpart B? M. Totoraitis, | -- | cannot hear you,
6 sir.
7 MR, TOTORAITIS: (I naudible response)
8 JUDGE THOTS: I'm |I'msorry, not very well.
9 MR. TOTORAITIS: M crophone options here. Can
10 you hear ne any better?
11 JUDGE THO TS: At the very end of that
12 statenment, yes. Al right.
13 MR TOTORAITIS: I'm I'"mjust going to try to
14 speak directly into the m crophone.
15 JUDGE THOTS: | -- | can hear you now.
16 MR, TOTORAITIS: Ckay. Yes, we can provide
17 that to Ms. Brader, and | can speak a little bit to the
18 nature of the project description in that attachnment now,
19 if it would be hel pful.
20 JUDGE THO TS: | appreciate that. | -- | don't
21 know how -- that, that Ms. Brader would be able to feel
22 confortable -- | don't nmean to speak for her, but that
23 she woul d feel confortable offering a position with
24 respect to a description of, of what attachnent a m ght
25 provide in that regard as opposed to being able to read
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1 it. But, so, so why don't we just -- appreciate the

2 of fer, but why don't we just nove on fromthat? And, and

3 if we could have that attachnment to be provided to her,

4 it need not be done right now, and it need not be done so

5 quickly that I'"mgoing to ask her to read through it

6 while we're on the record here. But | do want her to

7 have that and have an opportunity to, to |ook at that.

8 M5. BRADER: Thank you, Your Honor. | -- |

9 woul d need to also confer with ny client prior to being
10 able to respond to that, but | do appreciate that

11 ability, the time to reviewit.

12 JUDGE THO TS: Let's see. Mss Brader, you

13 nmake reference to -- in the -- the conpany's response

14 al so makes reference to the -- to Consuners having

15 objected to offering an objection with respect to its

16 response to Part B. | take it then fromyour prior

17 answers that you do not know and maybe asking M.

18 Totoraitis when it's his turn to, to answer this, that

19 you do not know whether with respect to the materials to
20 whi ch Consuners objection applied, whether or not they

21 either did not provide the objective to information or it
22 was redacted or as a lot of parties -- in nmy experience
23 do, parties often, the attorneys often offer objections
24 but nonet hel ess answer the interrogatory or provide the
25 docunents requested subject to the objection.
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1 And ny question to you is, do you know whet her or
2 not Consuners provided information to which it's
3 obj ection applied?

4 M5. BRADER. | do not know. | will say that

5 the -- what we received was consistent with a redaction
6 of location information. And so presunmably, that would
7 have been carried through throughout the response. But
8 again, wthout having seen it, | can't confirmor

9 ot herwi se specul at e.

10 JUDGE THOTS: Al right. Thank you. And as |
11 say, we'll, we'll ask M. Totoraitis sone -- maybe he or
12 part of his group can enlighten us on that. Now, wth
13 respect to Subpart C of the discovery request, which is
14 the contracts that were indeed produced, as | understand
15 it, | believe fromny reading of the various responses,
16 that sone or all of those contracts had portions that

17 were redacted. So M ss Brader, nmy question to you is,
18 have you seen the contracts that were produced in

19 response to this Di scovery Request C?
20 M5. BRADER  Yes, Your Honor. And thank you
21 for the opportunity to nake a clarification. The
22 materials that Customer A received at two o' clock on the
23 16th had areas marked for redaction. Upon reading the
24 responses, | made further inquiries and have now been
25 provi ded the con -- two contracts that were redacted and
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1 di d have additional information redacted fromthose
2 recei ved by Custoner A on the 16th.
3 Custoner A has been able to verify that even the
4 versions that were provided do contain information that
5 we believe to be confidential and thus still have the
6 sane concerns in our pleadings. But notably, it is
7 apparent that the data of usage by year and by tinme of
8 day was redacted in what was served even though it was
9 not marked for redaction in what was provided to Custoner
10 Aat 2 ppm on the 16th. So thank you for the
11 opportunity to nake that clarification.
12 | do believe |I have now -- | have in nmy possession
13 the contracts of Customer A that were, in fact, provided
14 wi th the redactions provided.
15 JUDGE THO TS: kay. And, and just so |'m
16 clear and you anticipated ny next question, but so it
17 sounds |like you received contracts that would -- were
18 I ndi cati ng where redactions would be nade. And then you
19 subsequently received copies of the redacted contracts,
20 whi ch actually had nore redactions than the first batch
21 you revi ewed. But nonethel ess, even with the materials
22 redacted, Custoner A still has issues with respect to
23 sone non redacted materials within the contracts,
24 correct?
25 M5. BRADER  That is correct, Your Honor.

SYNERGY
LITIGATION
SERVICES

Page: 17



Hearing

U-21870 9/30/2025
1 JUDGE THOTS: Al right. Thank you, M ss
2 Brader. Those are ny questions. |[If you wish to offer
3 anything el se now or, and, or after we hear fromthe
4 ot hers, please do so.
5 M5. BRADER  Your Honor, in the interest of
6 efficiency, |'mhappy to wait until we've heard fromthe
7 others, so | can give full responses. But if you believe
8 it would be helpful if I went first, I'"'mcertainly
9 prepared to do so.
10 JUDGE THOTS: Onh, it, it, it, it does not
11 matter to ne. So why don't we -- since it sounds |ike
12 your initial thought was to, wait, why don't we go that
13 way. And M. Totoraitis, | wll ask you the question
14 that | asked Ms. Brader. And that is with respect to
15 Subpart B, to which | understand Consuners offered sone
16 obj ections, but that sonme material was provided or sone
17 I nformation or answers with -- provided with respect to
18 Subpart B.
19 My question to you is, was there -- was the materi al
20 t hat Consuners objected to withheld and, or redacted from
21 the materials that were provided, including attachnents
22 to the Subpart B, or mght Consuners have offered an
23 obj ecti on but nonethel ess produced all the information
24 that it believed to be responsive to Discovery Request B?
25 M. Totoraitis, | see you're talking, but I can't
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1 hear you.
2 MR. TOTORAITIS: (Il naudible response)
3 JUDGE THO TS: Very slightly. | doubt the
4 court reporter can.
5 MR TOTORAITIS: G ven the technical
6 difficulties, I think I'"mgoing to have M. Gensch take
7 over.
8 JUDGE THOTS: Well, well, I -- | can hear you
9 now. | don't knowif that's a function of you | eaning
10 in, but I -- | heard your |ast statenent |oud and clear.
11 MR TOTORAITIS: Ckay? Al right. Wll,
12 before | have M. Gensch take this over, then -- well, |
13 can -- | can confirmthat the Attachnent 2, to Part B of
14 the Di scovery Response did not contain the objectionable
15 material that we identified in our objection to the
16 narrative portion of the answer. So that material was
17 not provided at all to the parties, not even redacted.
18 JUDGE THOTS: Al right. Thank you. Another
19 guestion for you, M. Totoraitis or M. Censch. There's
20 reference in Consuners' Response to the Mdtion to Quash,
21 that the Conm ssion previously has indicated that it --
22 W th respect to approving proposed expenditures, it wants
23 to have projects identified and indicating that there's a
24 signed contract, which makes perfect sense.
25 But nmy question to you is, as | thought |I saw a
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1 reference in your response to this effect, but you tell
2 me if I"'mwong or | msunderstood it, that, that
3 Consuners can -- | think the term nology you used in the
4 response was validate the identification of a project and
5 whet her the project involves or includes a signed
6 contract. That Consuners can do that w thout producing
7 the underlying signed contract itself. |Is that correct?
8 MR. TOTORAITIS: | don't think that's what |
9 meant to suggest, Your Honor. | -- | believe that | --
10 I"mnot sure that any party receiving di scovery response
11 from Consuners Energy that's trying to confirmthe
12 exi stence of a contract is going to be satisfied with
13 somet hi ng other than a copy of the contract. | think
14 was speaking nore to -- when | tal k about validating the,
15 the identity of a project, |I'mspeaking nore to the, the
16 project descriptions that Ms. Brader was referencing in
17 respect to that Attachnment 2 -- that she was unfam i ar
18 with, with what those project descriptions say.
19 | -- 1 can tell you that the project descriptions
20 that were included in Attachnent 2, responses to Subpart
21 B of the discovery requests were not any nore descriptive
22 than project descriptions that exist in the conpany's
23 exhibits -- public exhibits in this case.
24 JUDGE THOTS: Al right. Thank you for that
25 clarification. |' obviously m sunderstood. Appreciate
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1 it. So I"'mcorrect that, that Consuners, as part of
2 their support for their requested expenditures tied to
3 t hese particular investnments, want to and antici pate
4 relying on the actual contracts thenselves in support of
5 your position, correct?
6 MR. TOTORAITIS: Your Honor, | -- | don't know
7 what use the other parties will nake of the contracts
8 that we submtted to themin discovery. From Consuners
9 Energy's perspective, we have a w tness under oath that
10 wll -- that has and will testify that, that we do have
11 such contracts. | -- |1 don't know that the conpany is
12 going to nmake any notion to admt themas exhibits. |
13 don't think we were.
14 JUDGE THOTS: Sure. | -- 1 understand and
15 appreciate that. On the other hand, if, if a party who
16 opposes or chall enges or questions sone of Consuners
17 proposed expenditures, and if that challenge involves a
18 questi on about whether or not there are signed contracts,
19 | presune Consuners would like to be in a position to, to
20 say, well, yeah, actually, we do have signed contracts,
21 and here they are.
22 MR. TOTORAITIS: That is certainly correct.
23 JUDGE THO TS: Yeah. GCkay. All right. Thank
24 you. That's, that's all | have for, for you, M.
25 Totoraitis, on a factual question and approach. Again,
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1 feel free or M. Gensch can offer comments now or | ater
2 in support of your response.
3 MR TOTORAITIS: | would rely, for the nost
4 part, Your Honor, just on the witten response that the
5 conpany offered. | think -- | will briefly say that | do
6 not think it is a realistic reading of any of the
7 relevant rules or laws or tariffs to assune that the
8 conm ssion ever intended to so limt access to
9 information that the parties in MPSC regul atory
10 proceedi ngs woul d be unable to see relevant material .
11 And, and the, the comm ssion itself, of course,
12 relies on this adverse process to be able to see and
13 contenpl ate and consider that material. | do -- | just
14 do not believe that it is reasonable to assune that the
15 Comm ssion neant to deprive itself of access to this type
16 of information.
17 JUDGE THOTS: Well, but M. Totoraitis, on
18 t hat point, though, don't both the M chigan Court Rul es,
19 which | believe the Conm ssion's Adm nistrative Rul es
20 I ncorporate specifically, as well as one of the multiple
21 sets of rules the Conm ssion has specifically nakes
22 reference to privacy responsibilities and limt,
23 limting, limting information with respect to that. Do
24 t hey not?
25 MR, TOTORAITIS: They do, Your Honor. And
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1 that's why we have procedures in cases where there's the
2 potential to discuss sone private information |ike the
3 ability to seek a protective order and to hold all of the
4 parties to the case who received confidential information
5 to a confidentiality obligation by having themfile and
6 si gn nondi scl osure agreenents. This -- Consuners Energy
7 Is a heavily regulated public utility conpany, and the
8 | aw gi ves the Commi ssion trenmendous scope of access to
9 t he conpany's books, records, accounts, papers, what have

10 you. And the conm ssion will obviously expect parties to
11 observe procedures to the extent possible to protect that
12 private custoner information.

13 And they've got a specific date, a privacy tariff
14 in Consunmers Energy's electric rate book that spells out
15 In detail what information is protected and the manner in
16 whi ch that information can and cannot be discl osed, can
17 and cannot be used. But the steps that Consuners Energy
18 took in this particular case, and | would |I assert in al
19 cases to protect that information were the appropriate

20 steps that balance that interest in protecting private

21 customer information while still providing the Comm ssion
22 with all of the relevant information it needs in order to
23 eval uate contested issues in rate cases.

24 JUDGE THO TS: Now, | -- thank you. And

25 understand -- and, and | know there's been a -- an
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1 assertion, and |I believe in Customer A's Mdtion to Quash
2 an assertion to the effect that Consuners in their
3 response -- in their discovery response nay have viol at ed
4 sorme rules, and | understand that Consuners di sagrees
5 with that. And, and I'll say that | have not seen
6 anyt hing to suggest that Consuners has done so.

7 But |'m-- as you could probably gather fromny

8 questions, I'mtrying to explore whether or not there's a
9 way to, to split the baby, if you will, for lack of a

10 better term to, to offer sonme protections for a Custoner
11 A while not inhibiting Consuners nor the Attorney Ceneral
12 nor any other party from frombeing able to access and
13 use all appropriate information with respect to the

14 matters at issue.

15 M. Totoraitis, just one final question for you. |
16 don't believe | saw that in your response. And if

17 Consuners doesn't want to address it, that's just fine.
18 It does not -- won't be neaningful to nme one way or the
19 other. But Customer A in their notion indicates one of
20 their concerns, maybe even fairly characterized as a

21 primary concern is, is the discovery -- well, | shouldn't
22 use that term-- is the -- having information be nmade

23 avai |l abl e pursuant to a FO A request.

24 My question to you, M. Totoraitis, is it the

25 Conpany's position that the protective order in this case
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1 or any subsequent protective order would preclude the

2 di ssem nation of information requested pursuant to a FO A

3 request ?

4 MR. TOTORAITIS: Your Honor, you correctly

5 not ed Consuners Energy did not take a position on that

6 particular issue, and | don't have a position on that

7 | Ssue today.

8 JUDGE THOTS: Al right. | appreciate it.

9 Thank you. Al right. Wy don't we nove to the Attorney
10 General who also filed her response. M. GII, nmaybe you
11 could offer some comments regardi ng sone of the questions
12 | asked of the prior witnesses in addition to what other,
13 ot her comments you wish to nake. Mss GIl, you're
14 nmut ed.

15 M5. G LL: | guess ny initial reaction is that,
16 you know, we did submt a Di scovery Request seeking

17 I nformation regarding the kind of -- | guess you cal

18 them |l arge strategic custoner contracts, which were --

19 calls for those were included in part in the rate case.
20 So we were inquiring about costs incurred in the rate

21 case and al so our concerns regarding potential for

22 stranded costs. These are specialized unique facilities,
23 whet her those costs would be borne by the rate payors.

24 What we were provided were redacted contracts that
25 on their face, |I could not tell you who or what was
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1 i nvol ved in those contracts. Both nane, |ocation
2 i nformation and other information was redacted. So what
3 we have -- and as far as FOA is concerned, if there were
4 ever a FO A requested -- and I'I|l speak to the idea that
5 whet her or not the protective order necessarily would
6 apply to FO A
7 The protective order, by its own terns, indicate
8 that if we receive a FO A request that we have to
9 provide, and it also applies to Staff, that we would
10 notify the conpany. So I think by its terns, it does not
11 necessarily guarantee protection fromFO A And if that
12 -- you know, but again, anytine we get a FO A request,
13 there's an anal ysis of whether we have stuff --
14 information that is -- or docunents because it's really
15 based on docunents. W have docunents that were, are
16 responsi ve.
17 So |l can't say at this point in tine whether a FOA
18 year request would ever cone across that we would feel we
19 woul d need to respond to because it would depend on the
20 request and what they're asking for and our analysis at
21 that tinme. But just, you know, fromthe Attorney
22 General's position, the, the protective order in this --
23 in and of itself does not, you know, prohibit a response
24 to FOA, but it does provide notice to whoever provided
25 t he docunents and that they can then, you know, take
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1 what ever action the -- necessary to address the FOA
2 request .
3 | -- | nmean, you went through a ot of things. |
4 don't know if it -- anything in particular you want nme to
5 wei gh in on.
6 JUDGE THOTS: Well, I'"'m-- | appreciate that,
7 Ms. GIl. And | was junping all over and probably not
8 very articulate in ny questions, but, well, one question
9 for you. Gven the response that the Attorney General
10 got to Discovery Requests Subpart B and C, was that
11 response fromthe perspective of the Attorney Ceneral
12 adequate, or is the Attorney General anticipating follow
13 up Di scovery Request and, or a Motion to Conpel or
14 anything like that?
15 M5. G LL: No, we're not thinking about a
16 Motion to Conpel. We're not considering a Motion to
17 Conpel. | wll let you know for the record, we don't
18 Intend to, at least at this point now, you never know
19 what happens during the course of the case. But at this
20 point, we're not intending to present the contracts as
21 exhibits, although we are intending to present the public
22 responses AGCE 0478 through AGCE O -- | think it's 47 or
23 048. |I'msorry.
24 So we aren't intending to present those responses as
25 exhibit and with regard to our discussion of the issues.
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1 You know, I -- | don't want to get too far into the -- at
2 this -- right at this nonent, we're finalizing testinony.
3 But we're not going to delve deeply into what the
4 contracts may or nmay not have said, other to just
5 observed -- nmake sonme observations with regards to our
6 concerns, but nothing that woul d be identifying of the
7 party, the custonmers or whoever the Conpany has entered
8 into the contracts with clearly because we, we don't have
9 that information

10 JUDGE THO TS: Sure. And thank you. And, and
11 pl ease know, ny question was just kind of a background

12 question. | amnot |ooking to -- and indeed, | don't be
13 whol Iy inproper for me to do so. |I'mnot trying to pin
14 down the Attorney General on what their positions may or
15 may not be or what they m ght assert in any brief. |

16 recogni ze even if a decision has been nade on a certain
17 I ssue with respect to a position that, that often and can
18 change t hroughout the course of hearings and briefing and
19 all that good stuff. And, and I'mnot |ooking to -- not
20 | ooking to tie anyone's hands in any way, shape, or form
21 Al right. M. GIll, do you have anything el se at
22 this point? As | say, | -- | have read through your

23 response, The Attorney GCeneral's response. Do you have
24 anything el se you wish to offer at this tine before | go
25 back to Ms. Brader?
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1 M5. G LL: No.

2 JUDGE THOTS: Al right. Thank you, Mss

3 Br ader.

4 M5. BRADER  Your Honor. |'m happy to have it

5 cone back to ne, but | don't know if Staff wanted to

6 weigh in before | did that.

7 JUDGE THO TS: A good point. That's ne again,

8 m ssing M. Sonneveldt. | apol ogize. Please proceed.

9 MR. SONNEVELDT: No apol ogy necessary. Thank
10 you. I'mgoing to keep it very brief. [I'll just rely on
11 what we included in our response. But | just want to tie
12 the two | ast ideas that we put on paper on page 6. And
13 that is just to reiterate, it Staff's position, we don't
14 think the data privacy | anguage shoul d be used to shield
15 fromdiscovery material that is relevant to that kind of
16 ongoi ng proceedi ng that we have here, particularly if

17 it's un redacted contextual data and other information

18 like that. | know, Bret, heavily kind of gave that kind
19 of answer, but | just wanted to stress it here. O her
20 than that, |I'mhappy to just rely on the brief now

21 JUDGE THOTS: Al right. Thank you. Ms.

22 Br ader.

23 M5. BRADER  Thank you. You know, as | see it,
24 there are sonme key questions to decide here. The first
25 being, do the Data Privacy Rules in tariff protect
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1 agai nst disclosure of the custonmer's identity, business
2 type, and prem ses? Do the Data Privacy Rules in tariff
3 protect against the disclosure of individual customer
4 contracts? And even if the Data Privacy Rules and tariff
5 woul d permt those disclosures, is it appropriate to
6 quash di scovery because the bal ancing of the potenti al
7 harns exceeds the value of it being provided in this form
8 given the lack of any true confidentiality protections
9 for Custoner A and the anount of irrelevant information
10 that is contained in the contract?
11 So |l will just begin by noting that it does sound
12 like, in general, people agree that it is appropriate to
13 redact the customer prem ses. And that is consistent
14 with the Public Service Comm ssion decisions regarding
15 whet her addresses are protected by the Data Privacy
16 Rules. And they ruled even earlier this year that it
17 absolutely was so in request to waive the rules in
18 certain contexts. So |I'll discuss that further.
19 But | do note, that Consuners both says that the
20 data privacy tariff does not restrict what can be
21 produced in discovery and cited it, apparently, wthout
22 the need for a Motion to Quash as the basis for not
23 produci ng certain information. And we believe the
24 Consuner's position on Septenber 16 was correct. And the
25 Data Privacy Rules do restrict what can be produced in
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1 di scovery because di scovery is not noted anong the nany
2 exceptions to the Data Privacy Rule.
3 And t he exceptions allow ng aggregated data and
4 other itens should be sufficient to address the denmands
5 of both the data privacy tariff and the need by
6 I ntervenors to have the informati on necessary to take
7 their positions. And we believe that it can be done so
8 in this case. So to, to sort of say nore al ong those
9 lines, | would note that on the April 24, 2025, Oder by
10 t he Conm ssion and Docket Nunber You 21916, page 2
11 regarding the application Data Privacy Rules, clearly and
12 explicitly identifies custoner addresses as anong the
13 data that cannot be reveal ed without custonmer's consent.
14 Now, that Order was al so maki ng an exception as the
15 Data Privacy Rules allow the Comm ssion to do. And we do
16 believe that the information in particularly, Request B
17 woul d be the ability for any party wth very little
18 effort to identify who Custoner Ais. Now, | note that
19 parti es have discussed, and | think Staff discussed their
20 concern about auditing, that the Data Privacy Rul es
21 weren't really intended for that. And again, | note that
22 under M chigan Adm n Code, so Rule 46101(a)(3), "upon
23 witten request of a person, utility, or on its own
24 noti on, the Conmm ssion may tenporarily waive any
25 requi rements of these rules when it determ nes the waiver
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1 will further the effective and efficient adm nistration
2 of these rules and is in the public interest.”

3 So the Commi ssion, | believe, has, in fact, put

4 limtations, but has al so created a nunber of exceptions
5 to allow things to nmove forward properly while stil

6 protecting custonmer information. Also, | wll note that
7 FO A itself has a provision where entities nay

8 voluntarily provide trade secret information and, and

9 have it remain private if there is an agreenent in

10 advance to do so. So there -- even if we find as

11 Custoner A believes it's appropriate, that the Data

12 Privacy Rules do provide a restriction on what can be

13 provi ded should that restriction prove unable to all ow
14 the Commi ssion to do its work. There are a nunber of

15 ways that, that the productions could still be permtted,
16 wei ghing the privacy and public interest anmounts there.
17 We al so note that nobody has stated how many custoner

18 contracts of each class were produced.

19 Customer A has been inforned that there were a

20 nunber of custoners -- nine of themor nine contracts --
21 not ni ne custoners, but nine contracts provi ded across
22 two rate classes. W don't know how nmany of those

23 contracts were in each rate class. That really does

24 create the possibility that they're -- if there's a

25 particularly limted rate class and only a few custoners
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1 who are in that rate class doing an expansion, that one
2 customer could pretty easily determne if provided the
3 contract. Well, that one's not mne. So | know who it
4 probably is. And so we would just note that is of
5 concern to us.

6 However, if the grouping is |large enough that isn't
7 possi bl e, we would have | ess concern there. But we do

8 know t hat nobody argued that our exanple was not

9 possible. So while Ms. G Il mght not be able to

10 determ ne not having the informati on of any one custoner,
11 It 1s quite possible another custoner, perhaps a

12 conmpetitor, could do so. So the Data Privacy Rules are
13 fundanental | y about that issue of triangulation. | know
14 Staff did not feel that, but the rule itself says "that
15 the aggregated data exception is provided so that the

16 I ndi vidual data or information of a custoner cannot be
17 associated with that custonmer w thout extraordinary

18 effort.”

19 And | think we can all agree that making a FO A

20 request does not require extraordinary effort. And we
21 bel i eve the Comm ssion Staff and the Conm ssion have

22 provided instructions to utilities regarding the nunber
23 of custoners that nust be included in any particul ar

24 conpilation to ensure that exception is adhered to

25 precisely to prevent triangul ation.
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1 JUDGE THOTS: M ss Brader, is, is that -- is
2 your last statement -- is that in a rule somewhere?

3 M5. BRADER. Yes. I|I'msorry. That is the

4 aggregated data exception to the Data Privacy Rul es that
5 recite in the brief. I'msorry. Let -- | can find you
6 the precise citation right now fromny brief, but it is
7 the definition of the aggregated data that is in those
8 privacy us -- | apologize. | don't have it right in

9 front of ne.

10 JUDGE THOTS: No. | did see a reference to
11 aggregated data. | was tal king about -- | thought I

12 under st ood your statenment to nention that the intent or
13 one of the intents behind that rule was to preserve

14 privacy or words to that effect. |Is that right?

15 M5. BRADER: Yes. |It's in Rule 460.1532(h)
16 refers aggregated data. That definition is found in

17 460. 102(b). And that definition has that -- has

18 I nstructed "that any custoner or count information from
19 which all identifying information has been renoved so
20 that the individual data or information of the custoner
21 cannot be associated with that custoner w thout

22 extraordinary effort.” That is, in fact, in the

23 Adm nistrative Rules is the definition of aggregated

24 data. It gives the reason for aggregation.

25 JUDGE THOTS: Al right. Thank you.
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1 M5. BRADER  So noving away fromthe question
2 of whether the Data Privacy Rules require this, we think,
3 agai n, you have to, in any discovery question, bal ance
4 the need of the parties with the harns that coul d be
5 realized by individuals, especially if that harm woul d
6 come fromthe revelation of information that is not
7 relevant to the issue at hand. And we would argue in
8 this case, there are alternatives that exist that could
9 have al |l owed Consuners to denonstrate that the contracts

10 exi sted without actually providing nmuch of the

11 information that -- and in this form in particular, that
12 Custoner A is concerned, would allow folks to determ ne
13 whose contract that is. So | did just want to nake --

14 JUDGE THOTS: M ss Brader, if | could just

15 interrupt just for clarification, just so l'mclear, it's
16 Custoner A's position that your last point that rel ates
17 to the contracts that were produced under Subpart C and
18 does not pertain to the information provided in response
19 to Subpart B. Is that correct?

20 MS. BRADER:. Well, Your Honor, since | have not
21 yet had a chance to review the entirety of the

22 information provided in -- understand | can't make a

23 definitive statenment, but | can say that we believe that
24 the failure to provide the custoner prem ses and this

25 type of business and the information that Consuners
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1 objected to stating that the Data Privacy Rul es did not
2 allowit to provide it, that is correct. And the
3 redactions of that information would be appropriate.
4 JUDGE THOTS: Al right. Thank you. Sorry to
5 i nterrupt.
6 M5. BRADER: No. Thank -- |'m happy to have
7 you interrupt any tinme. So then |ooking at the contracts
8 t hensel ves and, and thinking about the bal ancing of the
9 harms, there were a few statenents that were in the
10 responses that | -- | wish to highlight and, and give a
11 response to.
12 First, the attorney general's office notes that
13 Custoner A is doing business with a utility regul ated by
14 the state of M chigan, and as such, no should have known
15 It was bearing the risk of its contracts bei ng produced.
16 And that statenent does not grapple with the question of
17 whet her Custoner A could legally do business wth any
18 other entity as a supplier of electricity. And so the
19 deci sion to do business wth Consuners shoul d not
20 reasonably be characterized as an assunption of risk that
21 its trade secrets would becone a public record.
22 W -- a Custoner A also notes that center is a
23 statutory exception protecting disclosure for custoners
24 that are permtted to buy their electricity from other
25 parties just to relay -- just to get rid of any question
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1 on that score, Custoner A represents today it is a ful

2 servi ce custoner of Consumers and thus woul d not have

3 access to any additional privacy protections that

4 custonmers of alternative electric suppliers nay

5 (indiscernible). Aso, | would say that no party has

6 di sputed that there is a risk that the material produced

7 I n di scovery becones a public record by virtue of having

8 been provided to enpl oyees of the state.

9 The only party to directly address the FO A concerns
10 iIs the AG And the AG does not dispute that there is a
11 potential risk. The AGsinply says that it is not
12 certain that sonmeone would bring a FO A response. And
13 then if there were a FO A response, they would tel
14 Consuners. Well, Customer A is not Consuners. And the
15 AG al ready said that they don't know Custoner A's
16 Identity and, and does not believe that they could
17 determ ne who Custoner Ais. Custoner A has no rights
18 under the protective order.

19 And therefore, if there were to be a FO A request
20 received for its contract, we are not aware of any ot her
21 party to this case saying Custoner A has any right to be
22 notified. And based on the fact that its contracts were
23 produced according to the Proof of Service two m nutes
24 after it was notified, they m ght be because Custoner A
25 has significant concerns that were a FO A request to be
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1 received, it would not receive notice in tine to attenpt
2 to protect that information, and that Consuners Energy
3 woul d have far lower interest in attenpting to defend
4 those FOA -- those informati on as trade secrets, et
5 cetera. And the risk is, is high
6 Under the M chigan Uniform Trade Secrets Act. One
7 of the ways you tell if sonmething is a trade secret or
8 not is to see if it's a matter of public record. So this
9 I's tremendously potentially damaging to the custoner.

10 And thus there is a significant |ikelihood of harm

11 Customer A should not have to denonstrate that a FO A

12 request will be received in order for the great risk that
13 its informati on woul d becone a public record to be

14 wei ghed in the bal ancing of harm

15 And finally, again, alternatives exist, to use your
16 phrase, Judge. W think there are sonme ways to split the
17 bate here if only the first page of the contract that

18 shows a redacted signature and redacted other infornation
19 had been provided to show there was a signed contract and
20 then a sanple contract to put in with, like, all the

21 boil erplate and stuff had been supplied and they woul d

22 say that we -- we say, we have these contracts. And then
23 perhaps a table of information, you know, say w thout

24 t hen which, you know, person or which other configuration
25 et cetera was inplied, giving the maxi nrumtotal anount of
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1 noney outlaid, the percent of that was covered with sone
2 ki nd of collateral, whether the contract is in default or
3 currently not. And if it is in default, any recovery of
4 dol | ars.

5 That sort of table could -- coupled with a redacted
6 first page of the contract could allow verification that
7 a signed contract exists wthout revealing any of that

8 information that would then be irrelevant, |ike what the
9 custoner has to have on their side in the neter, what the
10 feed | ooks |ike, the exact timng of various requirenents
11 that come into effect, the information that Customer A

12 believes is associated with its trade secrets could be

13 protected while allowing the Attorney General, the Staff,
14 and others to protect all custoners, including Custoner
15 A, in the setting of rates. So we don't --

16 JUDGE THOTS: So, so | nean, Mss Brader, so
17 have not seen these contracts you apparently have seen,
18 al beit redacted. So the signature block is on page 1?

19 M5. BRADER It is. And it was redacted in

20 what was provided. And it was indicated that it would be
21 redacted in the initial that we got.

22 JUDGE THOTS: Al right. Thank you. | just
23 not famliar with too many comrercial contracts that have
24 a signature on the first page.

25 M5. BRADER: | think it is often used when nost
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1 of the rest of the contract is standard forns of

2 conditions with sone things filled in, that the main

3 si gnat ure page --

4 JUDGE THO TS: Sure.

5 M5. BRADER -- would be on the front --

6 JUDGE THO TS:  Ckay.

7 M5. BRADER But it, it is a back on the first

8 page.

9 JUDGE THOTS: Al right. Thank you.

10 MS. BRADER:. And ot her than that, Your Honor.
11 I"mjust |ooking to see ny notes. W would sinply |ike
12 to thank those who are not intending to present the

13 contracts as exhibits, including, you know, in any sort
14 of files, sinply because of our concern that it would
15 then be Google-able in addition to, you know, having to
16 do it for a -- so we would note that any action that's
17 taken that would put those into the record woul d be of
18 addi tional concern to Custoner A -- because of the

19 addi ti onal ease in obtaining that information. Thank
20 you.

21 JUDGE THO TS: Thank you. M. GCensch.

22 MR. GENSCH.  Thank you, Your Honor. Really,
23 not much nore to add here. |'mjust kind of restate that
24 Consuners Energy proceeded in a way that it, that it --
25 what's appropriately a balancing this protecting

SYNERGY

LITIGATION

SERVICES

Page: 40



Hearing

U-21870 9/30/2025
1 custoners' private information with the requirenent to
2 respond pronptly and fully to discovery. W provided the
3 contracts redacted and under the protective order. And
4 we, we took out a lot of the what -- we did take out the
5 cust omer count information, the consunption data, and
6 personal data under the data privacy tariff. That was
7 redacted fromeven the versions we provided as
8 confidential. And so just kind of to reiterate what,
9 what M. Totoraitis said, we believe that was consi stent
10 with the data privacy tariff requirenents.
11 JUDGE THOTS: Al right. Thank you. M.
12 Sonnevel dt, do you have anything further?
13 MR, SONNEVELDT: No, Your Honor.
14 JUDGE THOTS: Al right. M. GII.
15 M5. G LL: Thank you, Your Honor. @G ven the
16 (indiscernible) of information that is available in rate
17 cases, the Attorney Ceneral often seeks what we woul d
18 call the best evidence of, you know, what terns are
19 i nvol ved in contracts, what ternms are involved in other
20 types of agreenent. And the best evidence is obviously,
21 t he agreenent.
22 Now, M ss -- Custonmer A's Counsel indicates, well,
23 there were other ways you -- this information could have
24 been provided. It could ve been provided is aggregated
25 data, which, you know, seens to ne to apply to things
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1 | i ke usage and that type of thing. Wat we were | ooking
2 for was particular -- particular protections that |'m not
3 sure it's easy to aggregate. | know in Customer A's
4 notion, they provide an exanple where you coul d provide,
5 li ke, the total anobunt of a particular financial method.
6 Vel |, when you're | ooking at individual contracts, that
7 does not necessarily apply across all contracts. And so
8 | think in the argunent that we could aggregate, you
9 could also distort data or distort information that's not

10 easi |y aggregat ed.

11 As far as the Mdtion of Quash. And, you know,

12 Custoner A's Counsel laid out what she viewed as the

13 i ssue, but here's what the Attorney General views as the
14 i ssue. We provided, you know, under the rules of --

15 Court Rules of -- and, and, and the Rules of the

16 Comm ssi on, we sought discovery of what we view as

17 rel evant information for our concerns. W are -- and

18 di scovery is the mechanism by which a party can devel op
19 Its case. And so we're working on devel opi ng our case.
20 We submitted the discovery response. W received a
21 reply to the discovery response. Now, the Custoner A

22 seeking a Motion to Quash. And part of her renedy is

23 basically to say, well, although you' ve received

24 i nformation, you nust now destroy or delete information.
25 And that's a huge concern for the Attorney Ceneral.
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1 It's a huge concern because under date of retention
2 that all of the state of M chigan governnent has, there
3 are -- there are rul es about when you can destroy
4 information. Myself, as an Assistant Attorney Ceneral,

5 cannot determ ne on ny own when to destroy information.
6 It is set in schedules. And so right now we have a

7 situation where we were provided the data, a discovery

8 response, we believe, a legitinmate di scovery request as
9 far as the extent to which there was personal or

10 identifiable information that was redacted.

11 But now we're in a position where, okay, what do we
12 do? Now, we have this information? And the request of
13 Custoner Ais, well, although you had received the

14 i nformation, you know, they're asking you to decide

15 whet her to ask us to then destroy information. And so,
16 you know, | won't get into whether | think what we

17 submtted was rel evant because |I think our response

18 addresses that issue. But what | do say is areally

19 I nportant issue, and it's going forward, is, what do we
20 do with the information that we received it and whet her
21 the, you know, data retention schedules that the state of
22 M chi gan has established allows us to just destroy
23 i nformation.
24 | think that's, you know, again, | think that's a
25 critical point we need to be thinking about right nowis
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1 going forward, what do we do? W have the information,
2 and it's there. The extent that sonething is FO A-abl e,
3 that is true of every case the state of Mchigan is
4 i nvolved in, the potential for FOA, any project the
5 state of Mchigan is involved in, it's the potential for
6 FOA If that becones the guiding principle, that
7 because you are subject to FO A, then, you know, you're
8 sonehow restricted fromgetting information that is
9 needed for you to carry out whatever your role is. And
10 in this case, we are litigants in a rate case. Then
11 effectively, you will prevent the state of M chigan from
12 doing its job.
13 | -- you know, as | indicated to Customer A's
14 Counsel , you know, here, yes, it's a possibility the FOA
15 coul d happen. And at that point, a decision wuld have
16 to be made. But, you know, this is a slippery slope. It
17 -- we're saying, well, you nmay get a FO A request in the
18 future, and therefore, you can't discover things now |
19 think then, you know, you've tied our hands on how we
20 could performin these cases. That's all | have to say.
21 JUDGE THOTS: Al right. Thank you. M ss
22 Brader. Do you have anything further?
23 M5. BRADER | do. | would just sinply note
24 that in nost cases that the Attorney General would
25 pursue, there are FO A exceptions that the | egislature
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1 has seen fit to put in. So for instance, in the nerger
2 statutes regarding utilities, there is a FO A exception
3 there. 1In tax cases, there are FO A exceptions. And of
4 course, the judiciary is not subject to FOA  So al
5 cases that the Attorney General pursues in the courts of
6 M chigan or of The United States woul d not be subject to
7 the sane concern. So it is not -- | think the scope of
8 the concern there is nmuch nore |imted than she rai ses.
9 Additionally, | will note that the M chigan Uniform
10 Trade Secrets Act "prohibits entities including the
11 governnment from an i nproper disclosure of a trade
12 secret.” And inproper is defined "to include breach of a
13 duty to naintain secrecy.” So to the extent information
14 is provided that breaches the terns and conditions of
15 service by a custoner, like Custoner A, if that
16 I nformati on has been provided in breach, then Custoner A
17 woul d have the opportunity to seek a court order or
18 I njunction that would allow that destruction
19 And | believe that the state |l aws of M chigan do
20 permt such destruction in accordance with a court order.
21 So even if you as ALJ feel, you do not have the power to
22 order the requested renmedy regarding the destruction, we
23 woul d still have -- think that there is value in
24 det erm ni ng whet her the production did violate the rul es.
25 And if it did not, but the bal ance of harm says "it
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1 shoul d not have been produced”, that is extrenely
2 i mportant to future contractual obligations. Even if the
3 harm done to Consumer -- a Customer A -- is un renedi able
4 as the Attorney General suggests.
5 Because under that provision, "should a utility
6 violate the Custoner Service Rule, Privacy Rules, and
7 offer data to the Comm ssion, which is then produced in a
8 toy request, even if it is later found that production
9 was illegal.” The Attorney General's position is that
10 it's too bad it has entered the public record. It cannot
11 be cl awed back. W do believe there are provisions under
12 M chigan | aw that a custonmer coul d proceed under to cl aw
13 t hat back. And also in the future, think it would be
14 very inportant to have gui dance as to what the bal anci ng
15 woul d be in any discovery for a rate case.
16 Agai n, Custoner A appreciates that folks need to be
17 able to test the con -- the case that is put forward and
18 appreciates the efforts of all those who advocate on
19 behal f of rate payers, including Custoner A. However,
20 custoner does believe that the interests here could have
21 been served without the information that was provided.
22 And is also very pleased that no one seens to believe
23 that the custoner prem ses were required to be discl osed
24 due to an inapplicability of the {redacted} plus the need
25 -- the fact that it was requested by the AG
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1 We think that was the right decision. W think it
2 shoul d be affirmed through a granting of our notion
3 regardi ng the sustaining of that objection to Request B.
4 and we believe that the co -- the finding that the
5 contracts were produced in, in -- against both the terns
6 of the tariff and the Data Privacy Rules is appropriate.
7 And even if it is not appropriate, that a bal anci ng of
8 harns that says this should not have happened in the
9 future and that Custoner A should get sone notice and an

10 opportunity to object prior to things entering the public
11 domain would all be quite appropriate. And so we thank
12 you for hearing our request.

13 JUDGE THOTS: Al right. Thank you. M.

14 G111, one final question for you. |'mlooking at the

15 Attorney General's response. The page nunbers are not --
16 or the pages are not nunbered, but it's the | ast

17 par agraph before the relief requested toward the very

18 end. And there's a footnote there, Footnote 31, that

19 makes reference to "state docunent retention requirenents
20 and other statutes.” Are those the -- all the citations
21 to the various record retention requirenents that you

22 were alluding to in your comments?

23 MS. G LL: Yes.

24 JUDGE THOTS: Al right. Thank you. M.

25 Gensch. | believe you or M. Totoraitis or soneone from
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1 your teamis going to get to Mss Brader Attachnent 2, |
2 think it is, for your Di scovery Response B, correct?

3 MR. TOTORAITIS: Correct? W will do that.

4 JUDGE THOTS: Al right. And then Mss

5 Brader, once you receive that, | will give you an

6 opportunity to file sonething very briefly regarding

7 whet her or not there is material contained within that

8 attachnment to that Custoner A, asserts should be, should
9 be cause -- should be redacted, if you will, fromthe

10 record for the reasons set forth in the notion. And I
11 woul d ask you to attach that attachnent to your witten
12 response.

13 And then | will give the other parties ten days to
14 respond to whatever you submit if they wish to. And if
15 they don't wsh to respond, that's just fine. But if

16 they could file a, a letter like they sonetines do wth
17 respect to briefing and that kind of thing, just

18 I ndicating that they will not be filing response. |Is

19 t hat accept abl e?

20 MS. BRADER:. That is, Your Honor. | would al so
21 request, since we're going to have sone additional tine
22 bef ore decision issues, that should any state agency

23 receive a FO A request that may breach the contracts,

24 that they agree to give Custonmer A the sane notice that
25 they're required to give Consuners Energy under the
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1 protective order.
2 JUDGE THO TS: So that would be Staff and the
3 Attorney Ceneral, right?
4 M5. BRADER And nore, the Ofice for the ALJ
5 as well, Your Honor.
6 JUDGE THOTS: On, all right. Al right. Any
7 objection to that from Staff or the Attorney General ?
8 MR. SONNEVELDT: The notice would go to Val,
9 right?
10 M5. BRADER  Yes, that's ny request.
11 JUDGE THO TS: The Staff had -- have any issue
12 or objection to that request?
13 MR. SONNEVELDT: No, Your Honor, was j ust
14 maki ng sure | understood the request.
15 JUDGE THO TS: Al right. Thank you. Ms.
16 Gll.
17 M5. G LL: No, the Attorney Ceneral doesn't
18 have an objection to that request. | do have an --
19 anot her issue because as you, you know, today, is that in
20 -- testinony as an exhibit. And one of our exhibits, as
21 | indicated before, it would include the public responses
22 that we received to our discovery request. Since there
23 seens to be further responses and briefings, perhaps on
24 this issue, I"'ma little bit of a quandary as to is there
25 a concern with ne providing that discovery response as an
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1 exhi bit?
2 MS. BRADER:  Your Honor, may | request a
3 clarification?
4 JUDGE THO TS: Sure.
5 M5. BRADER O is it the -- is it on Exhibit 2
6 or sinply what was provided in the response to the public
7 version that woul d be included?
8 M5. QLL: It would be -- it would include
9 Attachnment 2 -- or Attachnment 1. |'msorry, because
10 there's -- so it wuld be the response to -- as |
11 i ndi cated before, there were three questions. 1In
12 particular, there was an Attachnent 1 that went with that
13 docunent. And I'mtrying to see what we have Attachnent
14 2. | don't see Attachnent 2.
15 M5. BRADER | nean, again, | don't -- if that
16 can be shared, | think we could very quickly say whet her
17 we woul d have an objection. But, but, you know, again,
18 the public version of the Response to B with the
19 exception that we have not seen Attachnent 2. But if
20 that's not even included, Custonmer A has no objection to
21 the public response to Question B being included. And
22 it's also its understanding that the contracts that it
23 objects to receive were not part of a public response but
24 a confidential response.
25 JUDGE THOTS: So Ms. G Il, does that answer
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1 your question or not?
2 M5. G LL: Let's see. | think so. Let nme ask
3 the -- for the Conpany whether or not Attachnment 1 is
4 essentially the sane thing that was in -- as exhibit, |
5 t hink, 109, A 109?
6 MR, TOTORAITIS: Hold on a nonent. 1'Il try to
7 answer that.
8 MR. SONNEVELDT: Your Honor, while. M.
9 Totoraitis is looking at this, I'd |ike to make a request
10 that once we're off the record. Could | have a mnute to
11 speak to M ss Brader and the other parties while we're
12 all on.
13 JUDGE THOTS: Yeah. That's fine with ne.
14 MR. SONNEVELDT: Ckay. | just wanted to throw
15 that out there in case soneone was intending to |ike,
16 junmp of f quick when this finally closes.
17 JUDGE THO TS: No, | appreciate that. Thank
18 you.
19 M5. BRADER  Judge, | would just |ike to say |
20 do have another neeting that | was asked to be at the
21 start at 3:00. | have informed theml|l wll be [ate for
22 the hearing, but | -- after that, am available all day.
23 MR. SONNEVELDT: | think you mght want to | et
24 me have 30 seconds of your tine.
25 M5. BRADER | hear you, and | will do so.
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1 MR. SONNEVELDT: Al right.
2 MR, TOTORAITIS: In response to mss gills
3 guestion. Mybe | heard the question incorrectly. | --
4 | thought she asked ne if attachnment one to the discovery
5 response was the sane as Exhibit A 109 in the case.
6 M5. G LL: (Indiscernible)
7 MR. TOTORAITIS: And the, the answer to that,
8 as far as | can tell, is no. Attachnment 1 is forecasted
9 capital costs for the projects collectively. So that
10 does not include any confidential information, private
11 i nformation, or otherw se that would be of concern to any
12 party. | don't think it -- it's aggregate data.
13 I'"'m |I'mwondering if you neant Attachnment 2?
14 Because attachnent to is simlar to -- contains sone of
15 the sanme information that can be found in Exhibit A 109,
16 I ncl udi ng those project descriptions that we tal ked about
17 very early in this hearing.
18 M5. G LL: For sone reason, this Attachnent 1
19 on this page but yes, it would be that sanme information.
20 So it would be basically the Attachnment 2 information
21 t hat she needs to review
22 MR. TOTORAITIS: | can tell you that the
23 project descriptions in Attachment 2 are identical to the
24 proj ect descriptions in Exhibit A 109, page 11 of 13.
25 JUDGE THO TS: M ss Brader, are those project
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1 descriptions problematic to Custoner A?
2 M5. BRADER  Your Honor. Having been in this
3 case for a limted purpose for only a little while, | am
4 frantically trying to pull those up right now
5 JUDGE THOTS: Al right. WlIl, we've gone on
6 along tine. Let's not do that right now M. GII|, how
7 about this? How about -- how about you hold off on, on
8 referencing Attachnment 2 subject to the understandi ng
9 t hat depending on the ruling on this, you can

10 subsequently offer Attachnent 2 as part of your case

11 W t hout any adverse aspect being attributed to the fact
12 that it -- that filing was |ate. Does that work?

13 M5. G LL: Sure?

14 JUDGE THOTS: Al right. And you won't have
15 anything else, M. Totoraitis? | don't knowif you

16 heard, but |I'mgiving Ms. Brader an opportunity so -- to
17 submt sonething in witing if she wishes to once she

18 recei ves Attachnment 2, and giving all parties an

19 opportunity to respond to that again if they wish to.

20 MR, TOTORAITIS: | have nothing further to add
21 on that basis, Your Honor.

22 JUDGE THOTS: Al right. Thank you. Anyone
23 have anything else? Al right. Thank you all. Thank
24 you, Nicole. W are off the record.

25 (At 3:05 p.m, proceedi ng concl uded)

SYNERGY
LITIGATION
SERVICES

Page: 53



Hearing

U-21870 9/30/2025
1 CERTI FI CATI ON
2 I, Nicole Droske, a Certified El ectronic Recorder and
3| Notary Public within and for the State of M chigan, do hereby
4 | certify:
5 That this transcript, consisting of 54 pages, is a
6 | conplete, true, and correct record of the proceedi ngs hand in
7| the within-entitled matter, that being Case No. U 21870,
8 before John Thoits, Adm nistrative Law Judge with MOAHR, for
9| the Mchigan Public Service Conm ssion, Lansing, M chigan on
10 | Tuesday, Septenber 30, 2025.
11 | further certify that | amnot related to any of the
12 | parties to this action by blood or marriage; and that I am not
13 | interested in the outcone of this matter, financially or
14 | ot herw se.
15 IN WTNESS THEREOF, | have hereunto set ny hand this 3rd
16 | day of Cctober, 2025.
17 %\ Db
. wende
19 Ni col e Droske, CER 16192
20 Notary Public, State of M chigan
21 County of Genesee
22 My conmm ssion expires: 03/15/2030
23
24
25
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