
 

 
 
 
 
 
 
 

January 12, 2024 
 
 
 
 
Ms. Lisa Felice 
Executive Secretary 
Michigan Public Service Commission 
7109 West Saginaw Highway 
Post Office Box 30221 
Lansing, MI  48909 
 
RE: Case No. U-21090 – In the Matter of the Application of Consumers Energy Company 

for Approval of an Integrated Resource Plan under MCL 460.6t, certain accounting 
approvals, and for other relief. 

 
Dear Ms. Felice: 
 
Enclosed for electronic filing in the above-captioned case, please find Consumers Energy 
Company’s Application with Supporting Testimony, Affidavit, and Exhibits of Company 
witness Marco A. Sauceda.  This is a paperless filing and is therefore being filed only in PDF.  I 
have included a Proof of Service showing electronic service upon the parties. 
 
Sincerely, 
 
 
 
 
Bret A. Totoraitis 
Phone: 517-788-0835 
Email: bret.totoraitis@cmsenergy.com  
 
cc: Parties per Attachment 1 to the Proof of Service 
 

mailto:bret.totoraitis@cmsenergy.com
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S T A T E   O F   M I C H I G A N 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 
 
In the matter of the application of  ) 
CONSUMERS ENERGY COMPANY ) 
for Approval of an Integrated Resource Plan ) Case No. U-21090 
under MCL 460.6t, certain accounting ) 
approvals, and for other relief. ) 
  ) 
 

APPLICATION 
 

Consumers Energy Company (“Consumers Energy” or the “Company”) requests the 

Michigan Public Service Commission (“MPSC” or the “Commission”) to grant approval, pursuant 

to Section 6j of 1982 Public Act (“PA”) 304, MCL 460.6j, and other applicable law, of its Power 

Purchase Agreement (“PPA”) with the Company and Freshwater Solar, LLC (“Freshwater Solar”) 

for the output of the Freshwater Solar project.  In support of this request, Consumers Energy states 

as follows: 

1. Consumers Energy is, among other things, engaged as a public utility in the 

business of generating, purchasing, distributing, and selling electric energy to approximately 

1.9 million retail customers in the state of Michigan.  The retail electric system of Consumers 

Energy is operated as a single utility system, within which uniform rates are charged. 

2. Consumers Energy’s retail electric business is subject to the jurisdiction of the 

Commission pursuant to certain provisions of 1939 PA 3, as amended by various acts, including 

1982 PA 304, 2000 PA 141, and 2016 PA 341, MCL 460.1 et seq.; 1909 PA 106, as amended, 

MCL 460.551 et seq.; 1909 PA 300, as amended, MCL 462.2 et seq.; and 2008 PA 286, 

MCL 460.4a et seq. 
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3. On June 30, 2021, Consumers Energy filed an Integrated Resource Plan (“IRP”) 

under MCL 460.6t in Case No. U-21090 (the “2021 IRP”), which proposed, among other things, 

to continue and expand the Company’s solar glidepath established in the Company’s first IRP in 

Case No. U-20165.  In Case No. U-20165, the solar glidepath represented a fundamental shift in 

the resources which make up the Company’s capacity resource portfolio by laying the foundation 

for Consumers Energy’s procurement of approximately 6,000 MW of new solar resources by 2040.  

The Company’s April 20, 2022 settlement agreement in Case No. U-21090 expanded that 

procurement goal to approximately 8,000 MW of solar generation by 2040.  The acquisition of 

these new solar resources was a key component of the additional supply in the Company’s IRP 

Proposed Course of Action (“PCA”) in both IRPs.  In its June 23, 2022 Order Approving 

Settlement Agreement in Case No. U-21090, the Commission approved a Settlement Agreement 

which resolved all matters at issue in the Company’s 2021 IRP.  As part of the approved Settlement 

Agreement, the parties agreed that the Company would continue to utilize an annual competitive 

solicitation process to acquire the technology or technologies specified in the Company’s PCA 

(i.e., solar resources).  The IRP competitive solicitation process is a robust process that includes 

extensive stakeholder involvement, independent administration, and regulatory oversight and 

reviews.  The Company’s 2022 IRP Request for Proposal (“RFP”) was also consistent with its 

previous IRP competitive solicitations.   

4. As detailed in the testimony which has been filed in support of this Application, in 

2022, the Company implemented a competitive solicitation which complied with the requirements 

of the Company’s approved IRP.  Specifically, the Company utilized an Independent 

Administrator, namely, Enel X North America, Inc (“Enel X”) and issued the 2022 IRP 

competitive solicitation (“2022 IRP RFP”) for new solar resources, in accordance with the 
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Company’s IRP PCA, on December 8, 2022.  The 2022 IRP RFP sought to acquire additional 

aggregate nameplate capacity for projects with commercial operation dates (“COD”) as follows: 

500 MW on or before June 1, 2025 (Planning Year (“PY”) 2025), 204 MW on or before June 1, 

2026 (PY 2026), and 500 MW on or before June 1, 2027 (PY 2027 ), all located in the state of 

Michigan’s Lower Peninsula.  Of the target capacity amounts solicited across the multiple COD 

tranches, which reflected the Company’s 2021 IRP PCA as approved by the settlement agreement 

in Case No. U-21090, Consumers Energy sought to acquire at least 250 MW through long-term 

PPAs and 250 MW through utility-owned proposals, which consist of Build-Transfer Agreements 

(“BTA”), Development Asset Acquisitions (“DAA”), or Purchase and Sale Agreements. The 

Company reserved the right to award PY 2025 target capacity in future PY tranches specified 

within the solicitation if PY 2025 bids were insufficient to meet target capacity or scored 

significantly lower than bids for other PYs within the solicitation.   

5. Enel X, as the Independent Administrator for the Company’s 2021 competitive 

solicitation, supported stakeholders through RFP development, independently and without bias 

administered a fair and transparent solicitation, provided support to respondents, collected and 

scored proposals, produced scored shortlists and is providing regulatory support post-solicitation, 

as needed.  A total of 30 unique projects representing nearly 1665 MW of nameplate capacity, 

were submitted on a confidential basis in the 2022 IRP RFP. Unique projects represented specified 

facilities that may have been offered under multiple bid structures for the various PY tranches.  Of 

those, 11 proposals were for utility-owned projects and 27 projects were for long term PPAs 

(inclusive of the Public Utility Regulatory Policies Act of 1978 (“PURPA”) QFs).  Thirteen 

projects that participated were PURPA QFs at or below the Company’s must purchase obligation 
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MW threshold located in Consumers Energy’s service territory, as described in the Report of the 

Independent Administrator updated January 8, 2024 provided as Exhibit A-1 (MAS-1). 

6. Enel X first performed an initial screening for eligibility regarding proposal/project 

requirements and respondent participation requirements.  After proposals were deemed eligible, 

Enel X developed ranked shortlists of each eligible/valid PPA and utility-owned proposal utilizing 

the three PPA Economic Models and the BTA and DAA Economic Models developed by the 

Company.  

7. After receiving the final blind evaluation results from Enel X on March 24, 2023, 

the Company notified Enel X of provisionally selected bids within the various PY tranches from 

the final blind evaluation results, conducted due diligence reviews of the provisionally selected 

bids, and conducted PPA negotiations with the provisionally selected bidders.  The Company’s 

process ultimately resulted in the selection of three solar facilities for a total of 420 MW 

(Aggregate Proposals 20.A from PY 25, 19.A from PY 26 and 18.A from PY 27) of PPAs for the 

2022 IRP RFP. The proposal for the Freshwater Solar project passed due diligence review and the 

Company fully executed a PPA with Freshwater Solar on November 17, 2023.  The PPA between 

Consumers Energy and Freshwater Solar for the output of the Freshwater Solar project is provided 

as Exhibit A-2 (MAS-2).  

8. The PPA is based on the Company’s proposed template PPA, as presented to 

potential respondents in the 2022 IRP RFP with modifications agreed to between the parties 

through a series of negotiations.  The PPA provides for the purchase of capacity based on ZRCs, 

the MISO capacity commodity, through a fully bundled or combined energy and capacity purchase 

pricing structure.  The Freshwater Solar PPA provides for the purchase of energy at a fixed rate of 

$59.90/MWh, as contained in Exhibit E of the PPA.  Furthermore, the term of the PPA is 20 years, 



 5 

with deliveries expected to commence by June 1, 2027 with an expected PPA termination date of 

June 1, 2047.  The PPA also includes a Regulatory Disallowance clause, Change in Zoning 

Requirements provision, Replacement Project provision and Exhibit, Right of First Refusal and, 

while not a provision of the PPA, it should be noted that the PPA is subject to the FCM approved 

as part of the IRP Settlement Agreement in Case No. U 21090. 

9. The new PPA with Freshwater Solar, has an estimated cost to customers of 

$677.3 million in PPA supplier payments and $38.3 million in cost attributable to the FCM for the 

20-year term.  These costs will result in a total forecast cost of $715.7 million or $63.29/MWh 

levelized cost of energy (“LCOE”).  LCOE is calculated as the total revenue requirement divided 

by energy production both discounted over a specified period of time (e.g., asset life or contract 

length).  The new PPA has a projected energy and capacity market value of $769 million; Exhibit 

A-3 (MAS-3) details the forecast cost, market value, and total adjusted value of the new PPA.  

Exhibit A-4 (MAS-4) shows the revenue requirement and value of the 500 MW 2021IRP solar 

resource with a 23% capacity factor, 50% capacity credit, and 2027 COD. 

10. Beyond the above, the new Freshwater Solar PPA is expected to provide the 

following benefits to the Company, the Company’s customers, and surrounding communities: 

(i) the PPA supports desired additional capacity needed in accordance with the Company’s IRP 

PCA; (ii) the PPA was competitively bid ensuring low cost, economic pricing in accordance with 

the Company’s IRP Settlement Agreement in Case No. U-21090; (iii) the PPA energy and capacity 

prices are fixed; and (iv) the Company will receive the renewable energy credits produced by the 

facilities to support its Clean Energy Plan. 

11. In conjunction with this Application, the Company is filing testimony, exhibits, and 

an affidavit from Company witness Marco A. Sauceda, Contracts Manager for Electric Contract 
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Strategy in the Electric Supply – Contracts and Settlements Department.  As indicated above, the 

Company is filing a copy of the recently executed PPA as Exhibits A-2 (MAS-2). The 

accompanying testimony and exhibits are an integral part of this Application and are incorporated 

by reference in this Application as if fully set forth herein.  Consumers Energy is requesting 

Commission approval of the Company’s recently executed PPA with Freshwater Solar for the 

output of the Freshwater Solar projects pursuant to Section 6j of 1982 PA 304, MCL 460.6j, and 

all other applicable law.    

12. As explained above, and in the testimony filed in support of this Application, the 

PPA with Freshwater Solar was acquired in a manner consistent with the requirements set forth in 

the Settlement Agreement approved by the Commission in its June 23, 2022 Order Approving 

Settlement Agreement in Case No. U-21090 and is at a cost which is consistent with the modeled 

solar resource costs in the Company’s IRP PCA.  Therefore, Consumers Energy respectfully 

requests that the Commission approve the relief requested in this Application on an ex parte basis 

without the time and expense of a public hearing.   

WHEREFORE, Consumers Energy Company respectfully requests the Michigan Public 

Service Commission to grant the following relief: 

 (A) Grant approval of the Power Purchase Agreements between Consumers Energy 

Company and Freshwater Solar, LLC for the output of the Freshwater Solar projects as provided 

in Exhibits A-2 (MAS-2), and specifically indicate that the Commission approves the recovery by 

Consumers Energy Company of all payments under the Power Purchase Agreement for the 

purposes of Section 6j of 1982 PA 304, MCL 460.6j, and all other applicable law;  

(B) Determine that the relief requested herein should be granted ex parte without the 

time and expense of a public hearing; and 
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(C) Grant Consumers Energy such other and further relief as may be lawful and

appropriate. 

Respectfully submitted, 

CONSUMERS ENERGY COMPANY 

Dated: January 12, 2024 By:  ______________________________ 
Srikanth Maddipati 
Vice President of Electric Supply 
Consumers Energy Company 

Bret A. Totoraitis (P72654) 
Attorney for Consumers Energy Company 
One Energy Plaza 
Jackson, Michigan  49201 
(517) 788-0835
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approvals, and for other relief. ) 

) 

VERIFICATION 

STATE OF MICHIGAN ) 
) SS 

COUNTY OF JACKSON ) 

Srikanth Maddipati, being first duly sworn, deposes and says that he is the Vice President 

of Electric Supply of Consumers Energy Company; that he has executed the foregoing Application 

for, and on behalf of, Consumers Energy Company; that he has read the foregoing Application and 

is familiar with the contents thereof; that the facts contained therein are true, to the best of his 

knowledge and belief; and that he is duly authorized to execute such Application on behalf of 

Consumers Energy Company. 

____________________________________ 
Srikanth Maddipati 
Vice President of Electric Supply 
Consumers Energy Company 

Subscribed and sworn to before me this 12th day of January, 2024. 

Crystal L. Chacon, Notary Public 
State of Michigan, County of Ingham 
My Commission Expires:  05/25/24 
Acting in the County of Eaton 
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Q. Please state your name and business address. 1 

A. My name is Marco A. Sauceda, and my business address is 1945 West Parnall Road, 2 

Jackson, Michigan 49201. 3 

Q. By whom are you employed? 4 

A. I am employed by Consumers Energy Company (“Consumers Energy” or the “Company”). 5 

Q. In what capacity are you employed? 6 

A. I am a Contracts Manager for the Electric Contract Strategy team in the Electric Supply – 7 

Contracts and Settlements Department. 8 

 QUALIFICATIONS 9 

Q. Please describe your educational background and work experience. 10 

A. I earned my Bachelor of Business Administration from the University of Michigan-Flint in 11 

2016.  Between 2019 and 2021, I held various procurement related roles at the University 12 

of Michigan Health System, where I was delegated signature authority from the public 13 

institution to procure healthcare supplies and equipment. In August 2021, I started at 14 

Consumers Energy as a Business Support Consultant II, and my role evolved to Contracts 15 

Manager by August 2023.  Within the Electric Contract Strategy Team, I managed Power 16 

Purchase Agreements (“PPAs”) and conducted solicitations for energy and capacity 17 

commodities. 18 

Q. What are your responsibilities as Contracts Manager? 19 

A. My responsibilities include the administration, negotiation and development of PPAs and 20 

issuing solicitations for energy and capacity commodities. 21 
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PURPOSE OF DIRECT TESTIMONY 1 

Q. What is the purpose of your direct testimony in this proceeding? 2 

A. My direct testimony will support the Company’s request for Michigan Public Service 3 

Commission (“MPSC” or the “Commission”) approval of the new PPA between the 4 

Company and Freshwater Solar, LLC (“Freshwater Solar”), a result of the 2022 Integrated 5 

Resource Plan (“IRP”) competitive solicitation (“2022 IRP Request for Proposal (RFP)”).  6 

The Company seeks approval of the PPA and all payments made to Freshwater Solar 7 

pursuant to Section 6j of 1982 Public Act (“PA”) 304 (“Act 304”), MCL 460.6j, and other 8 

applicable law, as it was reasonably and prudently selected in accordance with the 9 

parameters as established in the Company’s 2021 IRP Settlement Agreement approved in 10 

Case No. U-21090.  11 

Q. Are you sponsoring any exhibits? 12 

A. Yes.  I am sponsoring the following exhibits: 13 

Exhibit A-1 (MAS-1) Report of the Independent Administrator updated 14 
January 8, 2024; 15 

 
Exhibit A-2 (MAS-2) The Power Purchase Agreement Between 16 

Consumers Energy Company and Freshwater Solar, 17 
LLC, dated November 10, 2023; 18 

 
Exhibit A-3 (MAS-3) Forecast Cost and Market Value of Power Purchase 19 

Agreement with Freshwater Solar, LLC; and 20 
 21 

Exhibit A-4 (MAS-4) Revenue Requirement and Market Value of 2021 22 
Integrated Resource Plan 500 MW Solar Cost.  23 

 
Q. Were these exhibits created by you or under your supervision? 24 

A. Exhibits A-3 (MAS-3) and A-4 (MAS-4) were created by me or under my supervision. 25 

Exhibits A-1 (MAS-1) and A-2 (MAS-2) were extracted from Consumers Energy’s records 26 

kept in the ordinary course of business and are accurate copies of those records.    27 
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2022 IRP Competitive Solicitation 1 

Q. Please provide an overview of the competitive solicitation process approved as part of 2 

the Company’s 2021 IRP. 3 

A. On June 30, 2021, Consumers Energy filed an IRP under MCL 460.6t in Case No. U-21090 4 

(the “2021 IRP”), which proposed, among other things, to continue and expand the 5 

Company’s solar glidepath established in the Company’s first IRP in Case No. U-20165.  6 

In Case No. U-20165, the solar glidepath represented a fundamental shift in the resources 7 

which make up the Company’s capacity resource portfolio by laying the foundation for 8 

Consumers Energy’s procurement of approximately 6,000 MW of new solar resources by 9 

2040.  The Company’s April 20, 2022 Settlement Agreement in Case No. U-21090 10 

expanded that procurement goal to approximately 8,000 MW of solar generation by 2040.  11 

The acquisition of these new solar resources was a key component of the additional supply 12 

in the Company’s IRP Proposed Course of Action (“PCA”) in both IRPs.  In its June 23, 13 

2022 Order Approving Settlement Agreement, the Commission approved a Settlement 14 

Agreement which resolved all matters at issue in the Company’s 2021 IRP.  As part of the 15 

approved Settlement Agreement, the parties agreed that the Company would continue to 16 

utilize an annual competitive solicitation process to acquire the technology or technologies 17 

specified in the Company’s PCA (i.e., solar resources).  The IRP competitive solicitation 18 

process is a robust process that includes extensive stakeholder involvement, independent 19 

administration, and regulatory oversight and reviews.  The Company’s 2022 IRP RFP was 20 

also consistent with its previous IRP competitive solicitations.   21 

Q. Please describe the specific requirements of the IRP competitive solicitation process. 22 

A. As noted above, as part of the Company’s approved IRP, the Company is required to 23 
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conduct annual solicitations for the resources specified in the PCA.  Approximately 50% 1 

of the capacity procured through the annual solicitations is required to be acquired from 2 

PPAs and other third-party agreements that do not result in Company ownership, with the 3 

Company’s affiliates being prohibited from participating in the PPA portion of the 4 

solicitation, and approximately 50% will be owned by the Company.  According to the 5 

Case No. U-21090 Settlement Agreement, the Company will use commercially reasonable 6 

efforts to maintain the 50%/50% proportion for new IRP resources from 2022 through the 7 

Company’s next IRP proceeding, and in no event shall any given annual solicitation result 8 

in the Company owning more than 60% of the new capacity acquired in such solicitation.  9 

Furthermore, in addition to following the competitive bidding procedures agreed to in the 10 

IRP Settlement Agreement in Case No. U-21090, the competitive bid process is required 11 

to: (i) conform to the competitive bidding guidelines established in the Commission’s 12 

September 9, 2021 Order in Case No. U-20852; (ii) utilize a public notice; (iii) provide the 13 

terms of the proposed contracts in the RFP; and (iv) be administered by an Independent 14 

Administrator.1  15 

In addition to the above, the evaluation criteria and process are required to be made 16 

available to all bidders submitting responses for the specific technology requested by the 17 

Company, as part of the RFP, to ensure transparency.  Qualifying Facilities (“QFs”) are 18 

also permitted to bid any technology that meets the Company’s “must-purchase obligation” 19 

under the requirements of the Public Utility Regulatory Policies Act of 1978 (“PURPA”), 20 

but are required to submit an offer consistent with the PPA terms sought in the annual 21 

 
1 The term “Independent Administrator” has been used to describe the independent third-party that is responsible to 
support the annual solar solicitations as further detailed in Exhibit A-1 (MAS-1) and defined in the Commission’s 
September 9, 2021 Order in Case No. U-20852. 
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solicitation.  Moreover, a blind ranking of proposals is required to be determined by the 1 

Independent Administrator and provided to the Company for selection.  The cost of the 2 

resource, market value of commodities and non-price characteristics that it provides are to 3 

be considered to determine the scorecard ranking of a resource to compare different 4 

technologies offered by QFs.  5 

Q. Did the Company conduct a competitive solicitation in 2022 and follow the guidelines 6 

and requirements of the IRP Settlement Agreement in Case No. U-21090? 7 

A. Yes.  In accordance with the IRP Settlement Agreement in Case No. U-21090, the Company 8 

utilized an Independent Administrator, Enel X North America, Inc (“Enel X”), to support 9 

its supply-side resource solicitations.  Prior to the issuance of the 2022 IRP RFP, Enel X 10 

and Consumers Energy hosted a publicly accessible pre-RFP release conference call for all 11 

interested parties, held remotely on November 8, 2022 to provide an overview of the 12 

solicitation process.  On December 15, 2022 after issuance of the 2022 IRP RFP, Enel X 13 

and Consumers Energy hosted a publicly accessible pre-bid conference call for all 14 

interested parties.  During the pre-bid conference call, Consumers Energy and Enel X 15 

reviewed pertinent details regarding Consumers Energy 2022 IRP RFP for Solar 16 

Generation Projects and discussed various RFP participation requirements.  While some 17 

questions were submitted during the pre-bid conference call, such questions were added to 18 

a central Questions and Answers log and not addressed live during the call.  19 

Furthermore, Enel X developed and scheduled the publication of a Consumers 20 

Energy 2022 IRP RFP advertisement, which was run on the public homepage of the Utility 21 

Dive website.  On December 8, 2022, Enel X issued the 2022 IRP RFP on behalf of the 22 

Company to acquire additional aggregate nameplate capacity for projects with commercial 23 
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operation dates (“COD”) as follows: 500 MW on or before June 1, 2025 (Planning Year 1 

(“PY”) 2025), 204 MW on or before June 1, 2026 (PY 2026), and 500 MW on or before 2 

June 1, 2027 (PY 2027).  Of the target capacity amounts solicited across the multiple COD 3 

tranches, which reflected the Company’s 2021 IRP PCA as approved by the Settlement 4 

Agreement in Case No. U-21090, Consumers Energy sought to acquire at least 250 MW 5 

through long-term PPAs and 250 MW through utility-owned proposals, which consist of 6 

Build-Transfer Agreements (“BTA”), Development Asset Acquisitions (“DAA”), or 7 

Purchase and Sale Agreements.  The Company reserved the right to award PY 2025 target 8 

capacity in future PY tranches specified within the solicitation if PY 2025 bids were 9 

insufficient to meet target capacity or scored significantly lower than bids for other PYs 10 

within the solicitation.  Enel X conducted and monitored the Consumers Energy 2022 IRP 11 

RFP process in its entirety.  As demonstrated throughout the publicly available Report of 12 

the Independent Administrator updated January 8, 2024, provided as Exhibit A-1 (MAS-1), 13 

Enel X attests that each element of the 2022 IRP RFP process was run in a fair and 14 

transparent manner and that 2022 IRP RFP results were competitive and reflective of 15 

market conditions. 16 

Q. Did the Company follow the Competitive Procurement Guidelines issued by the 17 

Commission in its September 9, 2021 Order in Case No. U-20852? 18 

A. The Company successfully adhered to the Competitive Procurement Guidelines outlined 19 

in the Commission’s September 9, 2021 Order in Case No. U-20852.  Unlike the previous 20 

solicitation where the Company was already in the process of issuing the 2021 IRP RFP 21 

and was unable to include a pre-RFP meeting, there was sufficient time to conduct the pre-22 
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RFP meeting 30 days prior to the RPF issuance for the 2022 IRP RFP, which took place on 1 

November 8, 2022.  2 

Q. Please explain Enel X’s participation in the 2022 IRP RFP.  3 

A. Enel X, as the Independent Administrator for the Company’s 2022 IRP RFP, was involved 4 

in all primary facets throughout the RFP process.  Enel X made best efforts to engage every 5 

invited respondent individually to ensure receipt of the RFP notice, confirm that they were 6 

able to access the Solicitation Website and RFP materials, provide platform training 7 

sessions, ensure respondents were aware of the RFP schedule and milestones, and 8 

encourage any open/outstanding questions to be submitted for inclusion within the 9 

Questions and Answers log.  Enel X also distributed numerous email reminders to all 10 

invited respondents to provide alerts regarding upcoming scheduling milestones and 11 

approaching 2022 IRP RFP events.  As the Independent Administrator, the Enel X team 12 

was accessible to respondents throughout the 2022 IRP RFP process through a variety of 13 

communications channels to provide respondents with any level of required support and 14 

guidance.  Enel X also (i) supported the Company through RFP development, the pre-RFP 15 

release conference, and the pre-bid conference call, (ii) independently and without bias 16 

administered a fair and transparent solicitation, (iii) provided support to respondents, 17 

(iv) collected and evaluated proposals, and (v) produced blind ranked shortlists.  18 

Q. Please provide a participation summary for the 2022 IRP RFP.  19 

A. A total of 30 unique projects representing nearly 1665 MW of nameplate capacity, were 20 

submitted on a confidential basis in the 2022 IRP RFP. Unique projects represented 21 

specified facilities that may have been offered under multiple bid structures for the various 22 

PY tranches.  Of those, 11 proposals were for utility-owned projects and 27 projects were 23 



MARCO A. SAUCEDA 
U-21090 DIRECT TESTIMONY 

 8 

for long term PPAs (inclusive of PURPA QFs).  Thirteen projects that participated were 1 

PURPA QFs at or below the Company’s must purchase obligation MW threshold located 2 

in Consumers Energy’s service territory, as described in the Report of the Independent 3 

Administrator updated January 8, 2024 provided as Exhibit A-1 (MAS-1).   4 

Q. Please explain the evaluations conducted by Enel X of the submitted proposals in the 5 

2022 IRP RFP.  6 

A. Enel X first performed an initial screening for eligibility regarding proposal/project 7 

requirements and respondent participation requirements.  After proposals were deemed 8 

eligible, Enel X developed ranked shortlists of each eligible/valid PPA and utility-owned 9 

proposal utilizing the three PPA Economic Models and the BTA and DAA Economic 10 

Models developed by the Company.  In accordance with Section 10.2 of the Consumers 11 

Energy 2022 IRP RFP, proposals were to be evaluated based on projected costs, projected 12 

commodity value, and non-price criteria.  The economic evaluation would consist of, first, 13 

calculating the projected values of the commodities provided by the proposed project, 14 

second, calculating the total cost of the project and dividing by the quantity of the projected 15 

value of the project, and lastly, evaluating the cost-to-value ratio and other non-price 16 

criteria considered from the scorecard in accordance with the Scorecard (Appendix O) and 17 

Scorecard Guidance (Appendix N) to determine project rankings for the appropriate COD-18 

based tranche on their total scorecard points. Enel X provided three separate blind rankings 19 

of proposals for the multiple PY tranches, consisting of different PPA and utility-owned 20 

proposals.  Consumers Energy then selected and provisionally awarded proposals that 21 

garnered an adequate total scorecard points with regards to each of the PY tranches.  22 
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Q. Please explain the award selections for PPAs in the 2022 IRP RFP. 1 

A. On March 24, 2023, the Company received the final blind evaluation results from Enel X.  2 

For the 2022 IRP RFP, the aforementioned tranches for PY 2025, PY 2026 and PY 2027 3 

consisted of two capacity purchase price options based on Zonal Resource Credits 4 

(“ZRCs”).  Consumers Energy established options for capacity purchase price on a $/ZRC-5 

month basis at levelized rates of $0/ZRC-month and $4,298/ZRC-month for capacity 6 

delivered under the PPA2.  After receiving the final blind evaluation results from Enel X, 7 

the Company notified Enel X of provisionally selected bids within the various PY tranches 8 

from the final blind evaluation results, conducted due diligence reviews of the provisionally 9 

selected bids, and conducted PPA negotiations with the provisionally selected bidders.  The 10 

Company’s process ultimately resulted in the selection of three solar facilities for a total of 11 

420 MW (Aggregate Proposals 20.A from PY 2025, 19.A from PY 2026 and 18.A from PY 12 

2027) of PPAs for the 2022 IRP RFP. 13 

Q. Please explain why the Company selected the 300 MW PPA with Freshwater Solar 14 

when their proposal in the 2022 IRP RFP was initially 200 MW.  15 

A. The Company determined Proposal 18.A within the PY 2027 tranche, 200 MW Freshwater 16 

Solar, was the most economically ranked proposal.  The Company provisionally awarded 17 

the proposal, commenced due diligence and initiated negotiations. Through negotiations, 18 

the Company learned that there was an expansion opportunity with the project offering a 19 

potential of 300 MW total for the Freshwater Solar PPA. The Company determined based 20 

on the economic ranking of the Freshwater Solar PPA, securing a 300 MW PPA was a 21 

 
2 Respondents were required to provide fixed, levelized pricing for energy (including renewable attributes such as 
RECs) on a $/MWh basis based on the energy delivered to Consumers Energy as described in the terms of the PPAs. 
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favorable economic decision that provides certainty to the Company implementing its 1 

Clean Energy Plan.  2 

Q. Why did the Company select 300 MW of PPAs in PY 2027 if Consumers Energy 3 

initially sought to acquire the target amount of 250 MW in PY 2025 through long-4 

term PPAs in the 2022 competitive solicitation? 5 

A. The Company allowed respondents to offer in multiple facilities as part of the same bid in 6 

the 2022 IRP RFP within the various PY tranches as a way of providing additional 7 

flexibility.  This was offered to respondents as long as the aggregate capacity for each PY 8 

tranche was no greater than 600 MW and deal structures were consistent (e.g. multiples 9 

PPAs, multiple utility-owned).  While the maximum size was 600 MW for each PY, the 10 

Company preferred 250 MW of PPAs and 250 MW of utility-owned projects for the 2022 11 

IRP RFP.  The Company determined Proposal 18.A, Freshwater Solar (initially 200 MW) 12 

offered in the PY 2027 tranche was the most economically ranked proposal.  Due to the 13 

economic ranking of the Freshwater Solar PPA within the 2022 IRP RFP and insufficient 14 

results in other PY tranches, the Company decided to award 300 MW for the Freshwater 15 

Solar PPA in the PY 2027 tranche, instead of awarding the intended target amount of 16 

250 MW in the PY 2025 tranche. There is no known implementation risk at this time for 17 

the Freshwater Solar PPA that would prevent them from achieving their obligations under 18 

the PPA, but the Company has observed solar project implementation risk throughout the 19 

solar industry. 20 
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Q. Please explain Exhibits A-3 (MAS-3). 1 

A. Exhibit A-3 (MAS-3) is the forecast cost and market value of the PPA between Consumers 2 

Energy and Freshwater Solar effective November 10, 2023, for the output of 300 MW from 3 

Freshwater Solar. 4 

Q. Please explain why the Freshwater Solar PPA represents a high-quality option for the 5 

Company. 6 

A. The Freshwater Solar PPA is a cost competitive project with cost impacts to the Company 7 

and our customers as seen in Exhibits A-3 (MAS-3) which shows the total average cost of 8 

$63.29/MWh for the Freshwater Solar PPA.  Selecting the Freshwater Solar project benefits 9 

Michigan by cultivating a strong solar developer base in the state to provide supply to the 10 

Company. 11 

Q. Did the proposal for the Freshwater Solar PPA pass due diligence and meet the 2022 12 

IRP RFP requirements? 13 

A. Yes. The 300 MW Freshwater Solar proposal passed due diligence review and the 14 

Company and Freshwater Solar fully executed a PPA on November 17, 2023.  Freshwater 15 

Solar is the PPA that the Company is seeking approval for in this filing.   16 

Q. Please provide an overview of the provisions in the PPA. 17 

A. The PPA is based on the Company’s proposed template PPA, as presented to potential 18 

respondents in the 2022 IRP RFP with modifications agreed to between the parties through 19 

a series of negotiations.  The PPA provides for the purchase of capacity based on ZRCs, 20 

the Midcontinent Independent System Operator, Inc. (“MISO”) capacity commodity, 21 

through a fully bundled or combined energy and capacity pricing structure.  The Freshwater 22 

Solar PPA provides for the purchase of energy at a fixed rate of $59.90/MWh, as contained 23 
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in Exhibit E of the PPA.  Furthermore, the term of the PPA is 20 years, with deliveries 1 

expected to commence by June 1, 2027 with an expected PPA termination date of June 1, 2 

2047.  The PPA also includes a Regulatory Disallowance clause, Change in Zoning 3 

Requirements provision, Replacement Project provision and Exhibit, Right of First Refusal 4 

and, while not a provision of the PPA, it should be noted that the PPA is subject to the 5 

Financial Compensation Mechanism (“FCM”) approved as part of the IRP Settlement 6 

Agreement in Case No. U-21090. 7 

Q. Please explain the Change in Zoning Requirements provision. 8 

A. As of the effective date of the PPA, there are not zoning regulations established which 9 

would reasonably be expected to be applicable to the development, construction, 10 

ownership, or operation of the Freshwater Solar plant.  In the event that modification arise 11 

to the zoning regulations prior to December 31, 2024 which are reasonably expected to 12 

have a material impact on the development, ownership, or operation of the Freshwater 13 

Solar plant, Freshwater Solar shall have the option to terminate with written notice.  14 

Consumers Energy would be entitled to 50% of the Earnest Money Deposit. In the event 15 

that modification arise to the zoning regulations after December 31, 2024 which are 16 

reasonably expected to have a material impact on the development, ownership, or operation 17 

of the Freshwater Solar plant, Freshwater Solar shall notify Consumers Energy and the 18 

parties agree to negotiate in good faith to amend the PPA. 19 

Q. Please explain the Replacement Project provision. 20 

A. Until December 31, 2024, Freshwater Solar may, at its option, provide written notice that 21 

it intends to replace the Freshwater Solar plant in Part I of the PPA.  The replacement 22 

project must meet the following criteria: it must be a) consistent with the plant type 23 
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identified in Part I, b) located in MISO Zone 7 or a Border External Resource as defined 1 

by MISO that would be eligible for Zone 7 Clearing Requirement as defined by MISO, and 2 

c) owned by Freshwater Solar or an affiliate of Freshwater Solar. This provision provides 3 

flexibility for the developer to ensure the PPA obligations are met and provides additional 4 

assurance to customers that the capacity will be delivered when needed. 5 

Q. Please explain the PPA Right of First Refusal provision. 6 

A. The Right of First Refusal provision gives the Company the right to elect to purchase all 7 

or substantially all of the plant if Freshwater Solar intends to accept a written offer to sell 8 

all or majority of interest in Freshwater Solar’s Company, to any third party.  There was no 9 

additional cost to the Company, or its customers, to include this provision in the PPA.  The 10 

Company was able to negotiate this provision without increasing economic cost while 11 

increasing customer value by including this future optionality. 12 

Q. Have you evaluated the cost and market value of the Freshwater Solar PPA? 13 

A. Yes, I have.  The new PPA with Freshwater Solar, has an estimated cost to customers of 14 

$677.3 million in PPA supplier payments and $38.3 million in cost attributable to the FCM 15 

for the 20-year term.  These costs will result in a total forecast cost of $715.7 million or 16 

$63.29/MWh levelized cost of energy (“LCOE”).  LCOE is calculated as the total revenue 17 

requirement divided by energy production both discounted over a specified period of time 18 

(e.g., asset life or contract length).  The new PPA has a projected energy and capacity 19 

market value of $769 million; Exhibit A-3 (MAS-3) details the forecast cost, market value, 20 

and total adjusted value of the new PPA. 21 
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Q. Why is the market value of the Freshwater Solar PPA an important consideration in 1 

the evaluation of new solar assets? 2 

A. The cost of a new supply asset is only part of the rate impact to the Company’s customers.  3 

The Company must also consider the offsetting value of the asset.  The consideration of 4 

both cost and value can be achieved through a variety of calculations such as the net cost, 5 

net value, or a ratio of cost-to-value.  Such calculations provide a better overall comparison 6 

of supply options and are necessary when a solicitation may result in a variety of 7 

technologies.  Since the Company’s RFPs allow for participation by non-solar QFs and the 8 

value of a solar asset can vary greatly with changes to capacity factor, it is imperative for 9 

the Company to consider the value of the asset.   10 

The forecasted Freshwater Solar cost of $715.7 million divided by the forecasted 11 

value of $769 million results in a cost to value ratio of .93 or 93% which indicates that the 12 

project is economic compared to purchasing an equivalent amount of energy and capacity 13 

from the wholesale market.  In summary, the cost of the PPA is estimated to be 93% of the 14 

market value of an equivalent amount of energy or capacity.   15 

A lower cost-to-value ratio means that a lower cost is incurred for a comparable 16 

value, or alternatively, a higher value is realized for a comparable cost.  One additional 17 

benefit of using a cost-to-value ratio is that it is agnostic to units; meaning the cost-to-value 18 

ratio is the same whether comparing total cost, $/MWh, or $/MW.      19 

Q. How does the modeled cost and value of new solar resources in the Company’s 2021 20 

IRP compare to the cost and value of the new Freshwater Solar PPA? 21 

A. The solar resource costs, for a 500 MW solar facility with an asset life of 30 years and a 22 

2027 COD, incorporated into the Company’s approved PCA in the 2021 IRP had an average 23 
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cost of $77.67/MWh, or $4.4 million per installed MW, versus the average cost of the 1 

Freshwater Solar PPA of $63.29/MWh, or $2.4 million per installed MW.  As previously 2 

discussed, it is important to consider both the cost and projected value of new solar 3 

resources.  Exhibit A-4 (MAS-4) shows the revenue requirement and value of the 500 MW 4 

2021 IRP solar resource with a 23% capacity factor, 50% capacity credit, and 2027 COD.  5 

The forecast revenue requirements of the 2021 IRP solar resource of $2.21 billion divided 6 

by the forecast value of $2.20 billion results in a cost-to-value ratio of 1.005 or 100.5%.  In 7 

summary, the cost-to-value ratio of the Freshwater Solar PPA (93%) is lower than the cost-8 

to-value ratio of the 2021 IRP solar resource, demonstrating that the Freshwater Solar PPA 9 

is more economic than the 2021 IRP solar resource included in the Company’s approved 10 

IRP. 11 

Q. What benefits can be realized with the new Freshwater Solar PPA? 12 

A. The new Freshwater Solar PPA will provide the following benefits to the Company, the 13 

Company’s customers, and the surrounding communities: 14 

1. The PPA supports desired additional capacity needed in accordance with the 15 
Company’s IRP PCA;  16 

2. The PPA was competitively bid ensuring low cost, economic pricing in 17 
accordance with the Company’s IRP Settlement Agreement in Case No. 18 
U-21090;  19 

3. The energy and capacity prices in the PPA is fixed for the term of the agreement; 20 
and 21 

4. The Company will receive the renewable energy credits produced by the facility 22 
to support its Clean Energy Plan.  23 

Q.  Please summarize the Company’s request with respect to the Freshwater Solar PPA. 24 

A. As explained above, the 300 MW Freshwater Solar PPA was reasonably and prudently 25 

selected as part of the annual competitive solicitation process approved as part of the 26 
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Settlement Agreement in the Company’s 2021 IRP.  Freshwater Solar represents part of the 1 

initial step in the Company’s IRP PCA which proposes to procure approximately 8,000 2 

MW of new solar resources by 2040.  Freshwater Solar and the other new solar resources 3 

which make up the Company’s new solar resource glidepath, will meet the Company’s 4 

long-term capacity needs, as presented in the Company’s 2021 IRP.  Since the selection of 5 

these resources are consistent with the requirements of the approved capacity acquisition 6 

construct and the Company’s IRP PCA in Case No. U-21090, the Company is requesting 7 

Commission approval of the Company’s PPA with Freshwater Solar for the output of the 8 

Freshwater Solar project, pursuant to Section 6j of Act 304, MCL 460.6j, and all other 9 

applicable law.   10 

Q. Does this complete your direct testimony? 11 

A. Yes, it does. 12 
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Marco A. Sauceda, being first duly sworn, deposes and says as follows: 

1. I am a Contracts Manager for Electric Contract Strategy team in the Electric Supply

– Contracts and Settlements Department.

2. I am the witness who sponsors the accompanying testimony entitled Direct

Testimony of Marco A. Sauceda (the “Testimony”). 

3. The Testimony was prepared by me and under my direction and supervision.

4. If inquiries were made as to the facts in the Testimony, I would respond as set forth

therein. 

5. The Testimony is true and correct to the best of my knowledge, information, and

belief.  

___________________________________ 
Marco A. Sauceda 

Subscribed and sworn to before me this 12th day of January 2024. 

_________________________________________ 
Crystal L. Chacon, Notary Public 
State of Michigan, County of Ingham 
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ENEL X PUBLIC INDEPENDENT ADMINISTRATOR REPORT FOR 2022 CONSUMERS ENERGY IRP RFP 

Executive Summary 
Introduction 
Consumers Energy Company (“Consumers Energy” or the “Company”) retained Enel X North America, Inc. 
(“Enel X”) through its Independent Administrator (IA) for Consumers Energy’s Integrated Resource Plan (“IRP”) 
Program Request for Proposals (“IA RFP”) to serve as an independent third-party administrator in support of its 
supply-side resource solicitations (“IRP solicitations”).  

Enel X is based in Boston, MA and has been conducting large-scale energy solicitations on behalf of its utility 
clients for nearly two decades. Enel X built its proprietary procurement technology and developed robust 
processes exclusively for energy solicitations. Enel X has continued to invest in technology and has continued 
to hone its processes with the vision of being the undisputed leader in the high-stakes, high-scrutiny world of 
large-scale utility energy solicitations. 

Enel X has prepared this Independent Administrator Report (“IA Report”) in support of the Consumers Energy 
Company Request for Proposals for Solar Generation Projects (“Consumers Energy RFP”, the “RFP”, or “Solar 
Solicitation”) issued on December 8th, 2022. 

RFP Purpose, Background 
The purpose of the Consumers Energy RFP was to 1) solicit offers for Consumers Energy to acquire solar 
generation projects and/or solar PPAs backed by projects located in that portion of the lower peninsula of the 
State of Michigan that is serviced by the Midcontinent Independent System Operator, Inc. (“MISO”) and 2) 
solicit offers for PPAs with PURPA QFs 5 MWac2 and below located within Consumers Energy’s service 
territory. Proposals located within this region (MISO’s Local Resource Zone 7) are requested to support 
Consumers Energy’s IRP. With this RFP, Consumers Energy is seeking to acquire solar generation projects 
and PURPA QFs that provide the best cost and value to its customers, as determined by the Company’s 
scorecard.  

Consumers Energy sought to add additional aggregate nameplate capacity projects all located in the State of 
Michigan’s Lower Peninsula in support of its IRP with commercial operation dates (“COD”) as follows: 

• 500 MWac on or before June 1, 2025 (Planning Year (“PY”) 2025),
• 204 MWac on or before June 1, 2026 (PY 2026), and
• 500 MWac on or before June 1, 2027 (PY 2027).

RFP Schedule 
The Consumers Energy 2022 Solar Solicitation followed, and is intended to continue to follow, the schedule 
detailed below (select dates within the RFP Schedule were/are subject to change as-warranted by Consumers 
Energy): 
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Figure 1: 2022 Solar Solicitation Schedule  

  
 
 

RFP Milestone Involved Parties 2022 IRP RFP Date

Notification of Upcoming RFP Issued via Email to Potential Respondents Enel X Thursday, October 13, 2022

Release Draft RFP Package to Stakeholders Enel X Friday, October 28, 2022

Prelaunch Meeting CEC, Enel X, Respondents Tuesday, November 8, 2022

Final RFP Package with Template, Exhibits and Models Approved CEC Friday, November 11, 2022

Written Comments Due Respondents Friday, November 18, 2022

RFP Issued, Solicitation Website, Documents Go-Live Enel X Thursday, December 8, 2022

RFP Advertisements Published Enel X Thursday, December 8, 2022

Questions and Answers Window Opens Enel X Thursday, December 8, 2022

Pre-Bid Conference Call Held CEC, Enel X, Respondents Thursday, December 15, 2022

Respondent Non-Binding Letter of Intent Due Enel X, Respondents Friday, January 6, 2023

Company-Owned Proposal Documents, Materials Due (Excluding Final Offer Rates to be Submitted via Sealed Events) Enel X, Respondents Friday, January 13, 2023

PPA Proposal Documents, Materials Due (Excluding Final Offer Rates to be Established via Auction Events) Enel X, Respondents Friday, January 13, 2023

Redlines to Negotiable Contract Items Due (If-Proposed, Sought) Enel X, Respondents Friday, January 13, 2023

Enel X Preliminary Proposal Material Review Window Opens Enel X, Respondents Friday, January 13, 2023

Guidance on Submitted Redlines Provided to Respondents, Contract Templates Updated (If Warranted) CEC, Enel X, Respondents Tuesday, February 7, 2023

Enel X Preliminary Proposal Material Review Window Closes Enel X, Respondents Friday, February 10, 2023

Respondents Provided Unique Docusign Hosted Appendix C Packages (Binding Bid Agreements, Binding Respondent Affidavits) Enel X, Respondents Friday, February 17, 2023

Respodents Provided with Proposal Pre-Review Status, Findings Enel X Friday, February 17, 2023

 Appendix C Packages (Binding Bid Agreements, Binding Respondent Affidavits) Due via Docusign Respondents Wednesday, February 22, 2023

Pre-Bid Financial Security (Cash Deposits), Wire Transfer Remittance Forms Due Respondents Wednesday, February 22, 2023

Questions and Answers Window Closes Enel X Friday, February 24, 2023

Pricing Event Notices to Proceed Issued (Non-Negotiable Contract Items Addressed, Bid Security Posted) Enel X Friday, February 24, 2023

PPA Live Reverse Auctions Run on Enel X Solicitation Platform Enel X, Respondents Wednesday, March 1, 2023

Company-Owned Sealed Bid Event Run on Enel X Solicitation Platform Enel X, Respondents Thursday, March 2, 2023

Initial Respondent/Proposal Eligibility Screening Period Opens Enel X Saturday, March 4, 2023

Deadline for Respondents to Satisfy All Clarification of Proposal Requests (If-Applicable) Enel X, Respondents Wednesday, March 15, 2023

Initial Respondent/Proposal Eligibility Screening Period Concludes Enel X Thursday, March 23, 2023

Respondents Notified of Ineligible Proposals Enel X Thursday, March 23, 2023

PPA, Company-Owned Offer Shortlists, Proposal Rankings Provided to Consumers Energy Enel X Friday, March 24, 2023

Consumers Energy Provides Enel X with Selected Proposals from PPA, Company-Owned Lists CEC Wednesday, March 29, 2023

Preliminary Award Decisions, Statuses Distributed by Enel X Enel X Thursday, March 30, 2023

Enel X Provides Consumers Energy with Details of Selected Proposals, Respondents Enel X Friday, March 31, 2023

Consumers Energy Begins Due Diligence Review of Selected Proposals, Respondents, Initiates Contracting Phase CEC Monday, April 3, 2023

Agreements, Contracts for Selected Proposals Finalized, Executed CEC

Pre-Bid Credit for Awarded Respondents Cancelled, Returned Enel X

Contracts, Agreements Submitted to MPSC CEC

Valid Proposal Duration Concludes for Projects not Awarded Enel X Friday, June 30, 2023

Pre-Bid Credit for Projects not Awarded Cancelled, Returned Enel X Friday, June 30, 2023
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Summary of Findings 
  
Enel X conducted and monitored the Consumers Energy 2022 Solar Solicitation in its entirety. As 
demonstrated throughout this report, Enel X attests that each element of the 2022 Solar Solicitation was run in 
a fair and transparent manner and that RFP results were competitive and reflective of market conditions.  

 

Preparation Phase 
Overview 
 
Enel X’s involvement within the Consumers Energy 2022 Solar Solicitation Preparation Phase spanned from 
the release of a notification alerting parties regarding the forthcoming RFP issued on October 13, 2022 through 
to December 8, 2022 (the date of issuance for the 2022 Consumers Energy RFP).  
 
The Preparation Phase covered a number of key tasks associated with the development and finalization of 
RFP documents and materials, the support of RFP stakeholders, the development and issuance of an RFP 
advertisement, the development of an RFP listserv, the hosting of a stakeholder workshop, and other pertinent 
pre-RFP release tasks. 
 
 

RFP Documents 
 
Enel X reviewed and provided various comments and proposed modifications to a host of Consumers Energy-
developed RFP documents and templates. Additionally, Enel X drafted multiple supporting RFP documents 
and materials for review and approval by Consumers Energy. 
 
The following RFP documents and materials were developed by Consumers Energy: 
 

1. Consumers Energy Company 2022 Solar Generation Projects RFP 
2. Appendix A: Respondent Qualification Application  
3. Appendix B-1: Project Qualification Application 
4. Appendix B-2: Project Qualification Application Database 
5. Appendix C: Binding Bid Agreement and Binding Respondent Affidavit (Template) 
6. Appendix D-1: Build Transfer Agreement Pricing Bid Form, Technical Bid Form 
7. Appendix D-2: Development Asset Acquisition Pricing Bid Form, Technical Bid Form, Checklist 
8. Appendix D-3: Purchase and Sale Agreement (PSA) Pricing and Technical Bid Form 
9. Appendix D-4: Power Purchase Agreement Pricing Bid Form 
10. Appendix E-1: Build Transfer Agreement (BTA) Term Sheet 
11. Appendix E-2: Build Transfer Agreement (BTA) Traditional Template 
12. Appendix E-3: Build Transfer Agreement (BTA) Milestone Template 
13. Appendix F-1: Development Asset Acquisition Term Sheet 
14. Appendix F-2: Development Asset Acquisition Template 
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15. Appendix G-1: Purchase Sale Agreement (PSA) Term Sheet 
16. Appendix G-2: Purchase Sale Agreement (PSA) Template 
17. Appendix H: Power Purchase Agreement Template (Transmission) 
18. Appendix I: Power Purchase Agreement Template (Distribution) 
19. Appendix J: Utility Owned Technical Specifications  
20. Appendix K: Exceptions to Utility Owned Technical Specifications 
21. Appendix L: Development Process of Acceptable Manufactures List 
22. Appendix M: Low Income County List 
23. Appendix N: Scorecard Guidance 
24. Appendix O: Scorecard 
25. Build Transfer Agreement Economic Model 
26. Development Asset Acquisition Economic Model  
27. Power Purchase Agreement Economic Model – Capacity Payment Structure 1 
28. Power Purchase Agreement Economic Model – Capacity Payment Structure 2 

 
The following RFP documents and materials were developed and/or provided by Enel X: 
 

1. Utility Dive RFP Advertisement  
2. RFP Notice Email Templates 
3. Consumers Energy and Enel X Pre-Bid Conference Call PowerPoint Presentation 
4. Consumers Energy and Enel X Pre-Bid Conference Call Recording 
5. Enel X 2022 W9 Form (to support application fee payments and Pre-Bid Security deposits) 
6. Wire Transfer Remittance Form 
7. Respondent Bidding Instructions 
8. Appendix A: Respondent Qualification Application  
9. Appendix B-1: Project Qualification Application 
10. Appendix B-2: Project Qualification Database 
11. Appendix C: Binding Bid Agreement and Binding Respondent Affidavit (Template and DocuSign 

agreements) 
12. IRP RFP Questions and Answers (Q&A) Document 

 
 

RFP Advertisement 
 
Enel X developed and scheduled the publication of a Consumers Energy 2022 Solar Solicitation 
advertisement, utilizing the advertisement template previously approved for publication by Consumers Energy. 
The RFP advertisement was run on the public homepage of the Utility Dive website.  
 
For the 2022 Solar Solicitation, the public advertisement was active between the Pre-Release workshop held 
on November 8th, 2022 until applications were due on January 13th within multiple sections of the public Utility 
Dive website.  
 
Utility Dive 
 
Utility Dive is public energy industry news website and daily newsletter that covers a wide breadth of news and 
trends of impact within the utility industry. The public Utility Dive website attracts 215,000+ monthly unique 
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visitors, with primary viewership by the following company types: Investor-Owned Utilities, Municipalities, 
Solar/Renewables Contractors, Developers, and Energy Performance Contractors.  
 
A banner advertisement and native advertisement for the Consumers Energy RFP was run at the top of the 
Utility Dive homepage and two additional advertisements were run in-line with the Utility Dive homepage article 
listings. All advertisements contained a link to the public Solicitation Website 
(https://www.consumersenergyrfp.com) and an email address to the Independent Administrator. 
The publication of RFP advertisements marked the conclusion of the Preparation Phase, at which point the 
RFP process pivoted into its second stage, the Solicitation Phase.  
 
 

Changes to 2022 Solar Solicitation 
 
A number of RFP process improvements and modifications were proposed and implemented following the 
2021 Solar Solicitation. Primary process improvements have been detailed below: 

• Primary Updates to 2022 Solar Solicitation: 
 

• Project Scoring changed from “Value Added Criteria” to new “Points-Based Scorecard.” 
• Addition of “Portfolio” option for project type to allow a combination of both Utility Owned 

and PPA proposals. 
• Waiving of application fee 

 

Solicitation Phase 
 
The Solicitation Phase of the Consumers Energy 2022 Solar Solicitation process covered a wide range of 
tasks from the issuance of a preliminary RFP notice on October 13, 2022 through the end of the proposal 
submission window on January 13, 2023.  
 
During the Solicitation Phase, the Consumers Energy RFP was formally issued, would-be Respondents were 
engaged by Enel X through various communications channels, Respondent Qualification Applications, Project 
Qualification Applications, Binding Bid Agreements and Binding Respondent Affidavits and associated 
Respondent and Project pre-qualification materials were collected, a formal Questions and Answers process 
was managed, pre-bid credit was collected, proposals were submitted, and an initial IRP solicitation summary 
was generated, among a host of other support tasks. 
 
 

RFP Issuance 
 
On October 13, 2022, a preliminary RFP notice was distributed via email by Enel X to the previously developed 
RFP listserv. The preliminary RFP notice contained general details regarding the soon-to-be-released RFP and 
associated draft documents as well as the email address for the Independent Administrator.  
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On December 8, 2022, a formal RFP release notice containing Solicitation Website access instructions was 
distributed via email by Enel X to the RFP listserv, at which point the public Solicitation Website and an initial 
set of RFP documents and materials were made accessible on the Enel X Solicitation Platform (usernames 
and passwords were not required to access such content).  
 
The following materials were included within the initial set of RFP documents and materials made publicly 
available on December 8, 2022: 
 
Document Grouping 1 – Materials Made Publicly Available  
 

1. Consumers Energy Company 2022 Solar Generation Projects RFP 
2. Appendix A: Respondent Qualification Application  
3. Appendix B-1: Project Qualification Application 
4. Appendix B-2: Project Qualification Application Database 
5. Appendix C: Binding Bid Agreement and Binding Respondent Affidavit (Template) 
6. Appendix D-1: Build Transfer Agreement Pricing Bid Form, Technical Bid Form 
7. Appendix D-2: Development Asset Acquisition Pricing Bid Form, Technical Bid Form, Checklist 
8. Appendix D-3: Purchase and Sale Agreement (PSA) Pricing and Technical Bid Form 
9. Appendix D-4: Power Purchase Agreement Pricing Bid Form 
10. Appendix E-1: Build Transfer Agreement (BTA) Term Sheet 
11. Appendix E-2: Build Transfer Agreement (BTA) Traditional Template 
12. Appendix E-3: Build Transfer Agreement (BTA) Milestone Template 
13. Appendix F-1: Development Asset Acquisition Term Sheet 
14. Appendix F-2: Development Asset Acquisition Template 
15. Appendix G-1: Purchase Sale Agreement (PSA) Term Sheet 
16. Appendix G-2: Purchase Sale Agreement (PSA) Template 
17. Appendix H: Power Purchase Agreement Template (Transmission) 
18. Appendix I: Power Purchase Agreement Template (Distribution) 
19. Appendix J: Utility Owned Technical Specifications  
20. Appendix K: Exceptions to Utility Owned Technical Specifications 
21. Appendix L: Development Process of Acceptable Manufactures List 
22. Appendix M: Low Income County List 
23. Appendix N: Scorecard Guidance 
24. Appendix O: Scorecard 
25. Appendix P: Pollinator Scorecard 
26. Questions and Answer Log 
27. Pre-Release Stakeholder Workshop Slide Presentation 
28. Pre-Release Stakeholder Recording 

 
On December 15,, 2022 an additional file was posted and provided via email to the RFP listserv titled 
“Respondent Proposed Changes to DAA, BTA, and PPA contracts_Template” 
 
On January 26, 2022, the following materials were issued and posted to the private (only accessible by pre-
qualified Respondents) Solicitation Website: 
 
Document Grouping 2 – Materials Made Privately Available to Pre-Qualified Respondents 
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1. Build Transfer Agreement Economic Model 
2. Development Asset Acquisition Economic Model  
3. Power Purchase Agreement Economic Model – Capacity Payment Structure 1 
4. Power Purchase Agreement Economic Model – Capacity Payment Structure 2 

 
All parties could access the initial Solicitation Platform website without restriction and without any prerequisite 
set up work by Enel X (in the same fashion any public website could be accessed). By hosting and promoting 
(via advertisement) a public RFP website, Enel X ensured that all potential Respondents and other interested 
parties could access all RFP materials – even if they were not included on the initial RFP listserv. 
 
Solicitation Platform  
The Solicitation Platform for the 2022 Solar Solicitation is the Enel X Exchange. For the purpose of the 2022 
Solar Solicitation, a public Solicitation Website (accessible without a username and password) was hosted on 
the Solicitation Platform. The Solicitation Website is further described below. Respondents that were pre-
qualified to participate in this RFP received unique usernames and passwords to access the Solicitation 
Platform. Only pre-qualified Respondents received usernames and passwords to the Solicitation Platform and 
the required permissions needed to submit proposals. Bidding instructions and demonstration materials were 
posted on the Solicitation Platform. Multiple demonstrations of the proposal submission process were held for 
pre-qualified Respondents.  
 
Solicitation Website 
The Enel X public Solicitation Website containing Consumers Energy RFP information and materials within 
Document Grouping 1 was published on October 13, 2022. Following the issuance of Stage 1 Notices to 
Proceed, the Solicitation Website was made private and became accessible only by Respondents having 
received Stage 1 Notices to Proceed. Document Grouping 2 was published to the private Solicitation Website 
on January 26, 2022. The Solicitation Website served as a central RFP data repository throughout the 
Solicitation Phase and provided all Respondents with a single-site resource for accessing all RFP content 
necessary to participate within the 2022 Solar Solicitation process and submit proposals.  
 
By utilizing a single site to host all relevant RFP information and documents, Enel X was able to ensure that all 
Respondents received access to the same materials at the same time. Further, any RFP materials that 
received updates or amendments were uploaded to the Solicitation Website and notice of their upload was 
published via email from Enel X, ensuring that parties did not work off of stale versions of amended 
documents.   
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Figure 2: 2022 Solar Solicitation Website on Enel X Exchange Auction Platform 
 

The Solicitation Website remained publicly accessible through the duration of the Respondent Pre-Qualification 
window. Following the Respondent Pre-Qualification window and the issuance of Stage 1 Notices to Proceed, 
the Solicitation Website became private (accessible behind-the-password) and Respondents in receipt of 
Stage 1 Notices to Proceed received user accounts to access the private version of the Solicitation Website.  
 
Respondent Engagement 
Enel X made best efforts to engage every invited Respondent individually to ensure receipt of the RFP notice, 
confirm that they were able to access the Solicitation Website and RFP materials, provide platform training 
sessions, ensure Respondents were aware of the RFP schedule and milestones, and encourage any 
open/outstanding questions to be submitted for inclusion within the Questions and Answers log. Enel X also 
distributed numerous email reminders to all invited Respondents to provide alerts regarding upcoming 
scheduling milestones and approaching 2022 Solar Solicitation events.  
 
The Enel X Independent Administrator team was accessible to Respondents throughout the 2022 Solar 
Solicitation process through a variety of communications channels to provide Respondents with any level of 
required support and guidance. 
 
 

Pre-Bid Conference Call 
 
On November 8, 2022, Enel X and Consumers Energy hosted a publicly accessible pre-bid conference call for 
all interested parties. A recording of the pre-bid conference call was posted on the Solicitation Website the 
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following day, November 9, 2022, for those that were unable to attend the call live. A number of Respondents 
attended the pre-bid conference call live and numerous other individuals downloaded a recording of the call 
afterwards.  
 
During the Pre-Bid Conference Call, Consumers Energy and Enel X reviewed pertinent details regarding 
Consumers Energy RFP for Solar Generation Projects and discussed various RFP participation requirements. 
It was asked of participants to submit any questions via email to the independent administrator email address.  
 

 
Figure 3: 2022 Solar Solicitation Pre-Bid Conference Call Slide Deck 

 
 

Questions and Answers Log, Process 
 
A formal Questions and Answers process was launched alongside the issuance of the Consumers Energy RFP 
on October 13, 2022. All parties were able to submit questions to the central Independent Administrator email 
account.  
 
Enel X fielded, collated, anonymized, and provided answers to questions on Consumers Energy’s behalf when-
able within a centrally hosted Questions and Answers document. In the event that Enel X was unable to 
answer a question, such questions were provided to Consumers Energy for guidance while masking any 
identifying characteristics of the question submitter. All questions submitted and answers provided were 
approved by Consumers Energy prior to posting. 
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Figure 4: 2022 Solar Solicitation Questions and Answers Log 

 
A total of 4 unique questions were received and addressed across three different issuances of the Questions 
and Answers log. Each time an updated Questions and Answers log was made available on the Solicitation 
website a correspondent email notice was issued to the RFP listserv to ensure all parties were aware of its 
publication. 
 
 

Respondent, Project, and Contract Template Pre-
Qualification 
 
In order to achieve pre-qualification status and obtain permission to submit proposals, RFP Respondents were 
required to meet a number of participation prerequisites and partake in a multi-stage qualification process 
consisting of a Respondent and Project Qualification Stage (Stage 1) and a Contracts and Bid Security 
Qualification Stage (Stage 2). 
 
The two-stage qualification process was designed to ensure that 1) Respondent organizations have sufficient 
technical and financial capabilities to support to-be-proposed projects, 2) proposed projects will be able to 
meet or exceed all minimum requirements outlined within the 2022 Solar Solicitation, and 3) Respondents are 
able to a) sufficiently cover proposal exposure with adequate pre-bid security, b) attest to having met all 
Solicitation requirements, and c) honor all non-negotiable sections of the Consumers Energy contract 
templates.  
 
Respondents that timely and fully satisfied all relevant prerequisite requirements associated with each stage of 
the qualification process received formal Notices to Proceed within subsequent stages of the Solicitation 
process leading up to the proposal submittal windows. Respondents that ultimately received Stage 2 Notices to 
Proceed were granted permissions to submit executable proposals for award consideration. 
 
Respondent and Project Qualification Stage (Stage 1) 
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Respondents interested in participating within the 2022 Solar Solicitation were required to be pre-qualified and 
meet all relevant participation pre-requisites outlined within the RFP and communicated by Enel X. 
Respondent organizations were required to complete and submit a Respondent Qualification Application, 
Project Qualification Application, and Project Qualification Database on or before January 13, 2023.  
 
The Respondent Qualification Application included a Credit Pre-Qualification Application, a non-binding form 
that Respondents must complete and submit to provide pertinent details of their organization that could be 
used by Consumers Energy to conduct credit evaluations.  
 

 
Figure 5: 2022 Solar Solicitation Respondent Qualification Application 

 
The following five forms were contained within the Respondent Qualification Application document package: 
 

• Form 1 – General Information 
o Within Form 1 of the Respondent Qualification Application, Respondents are asked to provide 

general information about their organization. Respondents were able to attach additional sheets 
and materials if-needed. 
 

• Form 2 – Contact Information 
o Within Form 2 of the Respondent Qualification Application, Respondents are asked to provide 

complete contact information of the primary and secondary RFP representatives within their 
organization. Assigned Representatives received all communications and were granted 
permissions to act on the entity’s behalf. 
 

• Form 3 – Financial Information 
o Form 3 of the Respondent Qualification Application captured financial and credit related 

information regarding each Respondent organization. Additionally, Respondents were asked to 
provide details regarding their technical experience in developing utility scale solar projects. 
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Respondents were able to attach additional relevant materials if-needed to cover all requested 
content outlined within Form 3. 
 

• Form 4 – Respondent Organization Affiliations 
o Form 4 of the Respondent Qualification Application provided a means for Respondents to 

disclose any direct or indirect affiliations held with other prospective Respondents. If affiliations 
were identified, Respondents were required to provide further detail in the comments section at 
the bottom of Form 4 to describe the nature of said affiliations. 
 

• Form 5 – Attestations  
o Within the final form of the Respondent Qualification Application, Form 5, Respondents must 

review and agree to four attestations before printing, signing, scanning, and sending their 
completed Respondent Qualification Application. 

 
Respondents were also required to complete and submit a Project Qualification Application, including Forms 6 
through 9 and a supplementary Project Qualification Database. 
 
 

 
Figure 6: 2022 Solar Solicitation Project Qualification Application 

 
 
The following four forms were contained within the Project Qualification Application: 
 

• Form 6 – Summary of Project(s), Project Score Claims 
o Within Form 6 of the Project Qualification Application, Respondents were asked to provide 

detailed information about their proposed projects and applicable scoring Criteria within the 
Appendix B-2 Project Qualification Database.  
 

• Form 7 – Additional Project Details 
o Within Form 7 of the Project Qualification Application, Respondents were asked to provide 

specific details regarding their Organization’s experience in developing similar projects and any 
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potential impediments that could have prevented specific projects from being qualified to bid in 
the RFP.  
 

• Form 8 – Acknowledgement of Required Project-Specific Documentation 
o Form 8 of the Project Qualification Application provided a check list of Required Project 

Documents each Respondent was responsible to provide in separate files.  
 

• Form 9 – Attestations  
o Within the final form of the Project Qualification Application, Form 9, Respondents were required 

to review and agree to six attestations before printing, signing, scanning, and sending their 
completed Project Qualification Application to Enel X. 

 
The Project Qualification Application also included a supplementary Excel database (Appendix B-2) used to 
gather pertinent project-specific details of Respondent-proposed projects. 
 

 
Figure 7: 2022 Solar Solicitation Project Qualification Application Project Database 

 
 
Respondents that submitted Respondent and Project Qualification Applications received receipt confirmation 
notices from Enel X, which contained a summary of next steps within the RFP process. 
Enel X reviewed the information provided by Respondents within submitted applications and worked with 
Respondents to clarify various form contents as-needed, if-needed.  
 
Following the Respondent and Project Qualification Application submission deadline, a formal remediation 
period began. Within the remediation period, Enel X provided Respondents with a list of both requests for 
clarifications and any open remediation needs. Respondents had an opportunity to provide clarifying guidance 
and/or cures to any identified remediation need(s) prior to the determination and ultimate issuance of Stage 1 
Notices to Proceed.    
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Respondents that met all relevant requirements of the Respondent and Project Qualification Stage received a 
Stage 1 Notice to Proceed and were provided with detailed information regarding the next steps within the 
Solicitation Process. 
 
Respondent and Project Qualification Applications Submitted 
The following table details a summary of the submitted Respondent and Project Qualification Applications 
received by Enel X in advance of the January 13, 2023 submission deadline. No applications were received by 
Enel X after January 13, 2023 nor were any Respondents denied permission to participate within the RFP 
process due to inability to meet the application submission deadline. 
 

 
Figure 8: 2022 Solar Solicitation Respondent and Project Qualification Application Summary 

 
 
Contracts and Bid Security Qualification (Stage 2) 
Qualified Respondents with Qualified Projects were provided with DocuSign hosted versions of the Appendix C 
document package agreements (both a Respondent-specific Binding Bid Agreement and Project-specific 
Binding Respondent Affidavit(s)) and were required to electronically execute these agreements within 
DocuSign by February 22, 2023.   
 

 
 Figure 9: 2022 Solar Solicitation Appendix C Agreements  

Criteria Value
Total Number of Respondents Participating 11

Total Number of Projects Submitted 40
Number of PURPA QFs 13

Number of Solar Generation Facilities 27
Total Capacity Conveyed within Submitted Project Applications 3,928.50          

PURPA QF Capacity (MWac) 56.00              
Solar Generation Facility Capacity (MWac) 3,872.50          

MICHIGAN PUBLIC SERVICE COMMISSION 
Consumers Energy Company 
 
 

Case No.: U-21090 
Exhibit No.: A-1 (MAS-1) 

Page: 16 of 26 
Witness: MASauceda 

Date: January 2024



 

ENEL X PUBLIC INDEPENDENT ADMINISTRATOR REPORT FOR 2022 CONSUMERS ENERGY IRP RFP  
 

 

 
The following two forms were contained within the Appendix C document package: 
 

• Form 1 – Binding Bid Agreement 
o Within Form 1 of the Binding Bid Agreement and Binding Respondent Affidavit, Respondents 

attested to the terms, conditions and requirements of the provisions defined in the Consumers 
Energy RFP document and that the Bids submitted will be bound until June 30, 2023. 
 

• Form 2 – Binding Respondent Affidavit 
o Within Form 2 of the Binding Bid Agreement and Binding Respondent Affidavit, Respondents 

attested to the terms, conditions and requirements of the provisions defined in the Consumers 
Energy contract templates. 

 
In order to prevent Respondents from modifying or altering Appendix C agreements, Enel X issued restricted-
to-editing versions of each agreement to pre-qualified Respondents via the DocuSign e-signature platform. All 
Appendix C agreements were executed electronically on the DocuSign platform.  
 
 
Appendix C Document Packages Submitted 
The following table details a summary of the executed-via-DocuSign Appendix C document packages received 
by Enel X in advance of the February 22, 2023 execution deadline. No Appendix C document packages were 
executed after February 22, 2023 nor were any Respondents denied permission to participate within the RFP 
process due to inability to meet the Appendix C document package execution deadline 
 

 
Figure 10: 2022 Solar Solicitation Summary of Executed Appendix C Agreements 

 
Of the 11 pre-qualified Respondents with pre-qualified projects that had submitted, three elected not to 
proceed forward within the 2022 Solar Solicitation and by-choice did not execute Appendix C agreements. The 
three Respondents that declined to execute Appendix C document packages noted multiple reasons for 
declining to move forward within the RFP process, from the requirement to agree to honor the material terms 
contained with the Consumers Energy contract templates to project development uncertainty.  
 
Pre-Bid Security Collection 
 
All Respondents were required to post pre-bid credit in United States Dollars (“USD”). Respondents were only 
given the option to remit cash collateral to satisfy pre-bid credit requirements.  
 
The pre-bid credit posting requirement for all Respondents was set at $1,500 per MW proposed. As an 
example, a Respondent submitting multiple proposals with a cumulative offer capacity of 200 MW would be 
required to post $300,000 in pre-bid security. Pre-bid credit posting amounts are unique to the projects being 
proposed – i.e. a Respondent proposing the same project via PPA and Company-owned arrangements did not 
need to post double the amount of pre-bid security.  

Criteria Value
Total Number of Respondents Receiving Stage 1 Notice to Proceed 11

Total Number of Respondents with Executed Appendix C Agreements 8
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All Qualified Respondents with Qualified Projects were required to post Pre-Bid Security credit posting cash 
deposits were detailed within the RFP document and posted on the Solicitation Website. Interest was not to be 
paid on any pre-bid credit provided.  
 
Failure to provide a Pre-Bid cash deposit would have resulted in Respondent’s disqualification from further 
participation within the RFP. Pre-bid credit for parties selected for provisional award is to be held through the 
execution of definitive agreements. Pre-bid credit for parties not selected for award will be returned following 
the conclusion of the Valid Proposal Duration (June 30, 2023). 
 
All 8 of the Respondents that executed Appendix C Document packages continued forward in the 2022 Solar 
Solicitation and posted required pre-bid security.  
 
No Respondents were denied permission to participate further within the RFP process due to inability to post 
required pre-bid security in a timely manner. Further, Respondents were able to make adjustments if-needed 
to pre-bid security in advance of pre-qualification determinations should to-be-offered projects change. 
 
Final Pre-Qualification Statuses 
 
A total of 8 Respondents were eligible to receive Stage 2 Notices to Proceed and permission to offer proposals 
within the Consumers Energy RFP. All 8 Respondents received Stage 2 Notices to Proceed and permissions 
to submit proposals in either the PPA Sealed Bid Event run on the Enel X Solicitation Platform on March 1, 
2023 and/or the Company-owned Sealed Bid Event Run on the Enel X Solicitation Platform on March 2, 2023. 
 

 
Figure 11: 2022 Solar Solicitation Summary of Respondents Receiving Stage 2 Notices to Proceed 

 
Within the Stage 2 Notice to Proceed status emails from Enel X, Respondents were provided with a summary 
of the pre-bid security they posted, a maximum allowed aggregate offer capacity, an Enel X Solicitation 
Platform username and password, and a detailed Enel X Solicitation Platform user guide (proposal submittal 
guide).  
 
 

Proposal Submissions 
 
PPA Proposals 
All final PPA proposals were required to be submitted through a sealed bid process in order to remain in 
consideration within the Consumers Energy 2022 Solar Solicitation. The PPA sealed event remained open 
from 9:00 AM EPT until 4:00 PM EPT on March 1, 2023. Within the PPA sealed event, Respondents were 
required to upload final pricing bid forms and any additional relevant proposal documents within the Solicitation 
Platform. 
 
A total of six Respondents submitted PPA proposals for 27 unique projects within the sealed PPA proposal 
pricing event. 

Criteria Value
Total Number of Respondents Receiving Stage 2 Notice to Proceed 8
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Company-Owned Proposals 
All final Company-owned proposals were required to be submitted through a sealed bid process in order to 
remain in consideration within the Consumers Energy 2022 Solar Solicitation. The BTA/DAA sealed event 
remained open from 9:00 AM EPT until 4:00 PM EPT on March 2, 2023. Within the Company-owned sealed 
event, Respondents were required to upload final pricing bid forms and any additional relevant proposal 
documents within the Solicitation Platform. 
 
A total of five Respondents submitted Company-owned proposals for 9 unique projects within the sealed 
Company-owned proposal pricing event. 
 
Preliminary Solicitation Summary 
The following bulleted list and summary points detail key components of the Preliminary Solicitation Summary: 
 

• Total Number of Unique Respondents: 8 (compared to 9 in 2021 Solar RFP) 
• Total Number of Unique Projects: 30 (compared to 22 in 2021 Solar RFP) 

o Total Number of PURPA QFs: 13 (compared to 3 in 2021 Solar RFP) 
o Total Number of Projects to be Offered via PPA: 27   
o Total Number of Projects to be Offered via BTA: 3 + 1 via portfolio bid 
o Total Number of Projects to be Offered via DAA: 7 

• Total Amount of Capacity (MWac): 1,665.14 (compared to 1,479.76 in 2021 Solar RFP) 
 
*Enel X notes that due to some respondents submitting projects as both PPA and Company-Owned proposals 
the number of unique respondents and projects listed separately for PPA and Company-Owned total greater 
than the total listed in the solicitation summary. 
 
Conclusion of Solicitation Phase 
Enel X affirms that all Respondents in receipt of Stage 2 Notices to Proceed, apart from Respondents 
withdrawing from the solicitation process voluntarily, were able to successfully submit proposals within the Enel 
X Solicitation Platform. No Respondents were denied the ability to submit proposals or otherwise limited in 
their ability to submit proposals, apart from self-derived constraints (posted bid security, application fees, etc.). 
 
Enel X also affirms that throughout the Solicitation Phase, no detail was provided or shared with Consumers 
Energy containing any Respondent-identifying information that could create any selection bias.  
 
 

Evaluation Phase 
 
The Evaluation Phase of the Consumers Energy RFP process spanned from March 3, 2023 through March 24, 
2023, with primary components of the Evaluation Phase encompassing the initial screening of submitted 
proposals and the preparation and delivery of blind final evaluation results to Consumers Energy. 
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Initial Screening for Eligibility 
 

Given the level of detail provided within the Consumers Energy RFP materials regarding proposal/project 
requirements and the full slate of Respondent prerequisite participation requirements, Enel X observed that 
Respondent proposals were, for the most part, naturally ‘self-screened’ through the 2022 Solar Solicitation 
process. As highlighted by Respondent and project attrition seen through various RFP stages (Respondent 
and Project Qualification Application submissions, Appendix C document set execution, pre-bid credit posting, 
etc.), numerous Respondents removed numerous projects from the RFP process that did not meet various 
requirements or had been deemed infeasible.  
 
PPA Proposal Screening 

Upon conducting its initial screening to determine proposal eligibility, Enel X determined that no submitted PPA 
proposals were ineligible.  
 
BTA Proposal Screening 

Upon conducting its initial screening to determine proposal eligibility, Enel X determined that no submitted BTA 
proposals were ineligible.  
 
DAA Proposal Screening 

Upon conducting its initial screening to determine proposal eligibility, Enel X determined that no submitted DAA 
proposals were ineligible.  
 
 
Requests for Clarification, Additional Proposal Details 
Enel X issued multiple requests for clarification and/or additional proposal details from Respondents that 
submitted final proposals.  
 
All requests for clarification and/or additional proposal details were related to proposal contents not including 
bid price. At no point were any Respondents allowed to change and/or modify their bid price (in the event a 
Respondent would attempt to do so while providing clarifying proposal data).  
 
Additionally, Respondents were not allowed to modify any proposal terms that would alter the conforming 
nature of their proposals. Respondents were not given any advantage or disadvantage as a result of the 
request for clarification process.  
 

Blind Final Evaluation Results 
 
During the Final Evaluation Results phase of the Consumers Energy RFP process, Enel X developed ranked 
shortlists of each eligible/valid PPA and Company-owned proposals utilizing the two PPA Economic Models 
and the BTA and DAA Economic Models developed by Consumers Energy.  
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Within the blind Evaluation Results ranking sheets, Enel X included an individual proposal line item for each 
valid proposal variant. As an example, if a Respondent submitted the same project and proposal format with an 
offered cost for a 20-year term and an offered cost for a 25-year term, each offered variant would be evaluated 
and each would receive its own proposal identifier and line item within the ranked list. Enel X would make note 
of proposals bearing mutually exclusive award consideration under such scenarios.  
 
Enel X also summarized and included within each ranked shortlist details for eligible aggregate project 
proposals.  
 
Through the conclusion of the Solicitation Phase and during both the Evaluation and Selection Phases, 
Respondents did not have any insight into the total number of Respondents that had submitted proposals into 
the RFP, the total number, quantity, or type of projects offered, or the ranking of their submitted proposals 
against others. As detailed within Section 10.2 of the Consumers Energy RFP, Respondents were, however, 
aware of the method of which proposals would be evaluated.  
 
Per Section 10.2 of the Consumers Energy RFP; proposals were to be evaluated based on projected costs, 
projected commodity value, and non-price criteria. The economic evaluation would consist of first calculating 
the total projected cost of a proposal. Second, the projected value of the commodities provided by the 
proposed project would be subtracted from the total projected cost to calculate a net cost for the proposal. 
Lastly, the cost, value and other non-price criteria were evaluated in the Scorecard (Appendix O). Eligible 
projects were then ranked on the appropriate COD-based blind shortlist based on their total scorecard  
Points. 
 
Enel X was to provide three separate blind rankings based on proposed COD tranche. Consumers Energy 
intended to make its selections based on the blind rankings.  Consumers Energy would then select winning 
proposals by those which score the highest number of points on the scorecard evaluation with no preference 
for 5MW below or above. 
 
Distribution of Blind Final Evaluation Results 
 
After obtaining responses to the last remaining requests for clarification and additional information by March 
23, 2023, the Blind Evaluation Results file was finalized and circulated by Enel X to the Consumers Energy 
team on March 24, 2023. No Respondent-specific data was conveyed nor were any details provided that would 
reveal any Respondent-identifying data. Enel X also made note of any mutually exclusive proposal variants.  
 
Evaluation Phase Conclusion 
Enel X affirms that throughout the Evaluation Phase, no detail was provided or shared with Consumers Energy 
containing any Respondent-identifying information that could create any selection bias.  
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Selection Phase 
The Selection Phase of the Consumers Energy RFP process primarily consisted of an independent, internal, 
review of the Final Evaluation Results conducted by Consumers Energy, which culminated in Consumer 
Energy’s conveyance to Enel X of proposals selected from the Final Evaluation Results for preliminary 
provisional award. 

Consumers Energy utilized the final version of the blind Rankings distributed by Enel X on March 23, 2023 to 
make its preliminary provisional award selections.  

PPA Proposal Preliminary Section Methodology  

As described in Section 10.2 of the Consumers Energy RFP, Consumers Energy sought to provisionally select 
PPA proposals for more capacity than it will ultimately execute definitive agreements for in an effort to ensure a 
timely, successful conclusion to the 2022 Solar Solicitation. 

Company-owned Proposal Preliminary Section Methodology  

As described in Section 10.2 of the Consumers Energy RFP, Consumers Energy also sought to provisionally 
select Company-owned proposals for more capacity than it will ultimately execute definitive agreements for in 
an effort to ensure a timely, successful conclusion to the 2022 Solar Solicitation. 

 
 

Consumers Energy Preliminary Provisional Award 
Selections  
On March 27, 2023, Consumers Energy informed Enel X via email of the proposal(s) it had selected for 
preliminary provisional award. Within email notices to Respondents selected for preliminary provisional 
awards, Respondents were reminded that selection for a “provisional award” does not mean that the 
Respondent is guaranteed a contract, as Consumers Energy may preliminarily award more capacity than it 
ultimately contracts for to expedite the negotiation and due diligence processes.  
 
 

Enel X Reveal of Preliminary Provisional Award Blind 
Proposals  
On March 29, 2023, Enel X provided Consumers Energy with details of the proposals it selected from the Final 
Evaluation Results, including the identities of submitting Respondents and associated projects.  

Summary tables were provided via email to Consumers Energy on March 29, 2023 for both PPA and 
Company-owned preliminary provisional award selections (marking the first time that Consumers Energy has 
been made privy to proposal details).  
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Enel X provided Consumers Energy with a cataloged inventory of all relevant proposal materials submitted by 
the Respondents associated with each selected proposal. Enel X provided such information by way of a 
secured file sharing site and redacted/withheld any information regarding other projects/proposals submitted by 
selected Respondents that are not being chosen for preliminary provisional award. 

Enel X did not provide Consumers Energy with a complete catalog of all Respondent proposals, as Consumers 
Energy should remain effectively blind to the proposals not selected for preliminary provisional award (should 
secondary selections be made).  
 
 

Preliminary Provisional Award Notices 
On March 28, 2023, Enel X distributed preliminary provisional award status notices via email to each of the 
eight Respondents that submitted proposals into the 2022 Solar Solicitation. The preliminary provisional award 
status notices for each Respondent contained a listing of the proposals they submitted and a notation 
regarding whether or not the corresponding proposal had been selected for a preliminary provisional award. 
Respondents were not able to see any proposal data associated with other Respondents, any detail regarding 
the ranking of their submitted proposals against selected proposals, or any details regarding number of 
proposals awarded or the detail of such. 

Respondents were advised that, pursuant to Subsection 10.2 of the Consumers Energy RFP; Consumers 
Energy has made preliminary provisional award selections and will soon initiate a due diligence review of 
selected proposals and Respondents. 

Included within the preliminary provisional award status notifications was language that affirmed that a 
Respondent’s selection for a “provisional award” does not mean that the Respondent is guaranteed a contract 
with Consumers Energy.  Furthermore, Consumers Energy’s commencement of, and participation in, due 
diligence reviews and contract negotiations shall not be construed as a commitment to execute a contract with 
a Respondent.  Only execution of a definitive agreement by both Consumers Energy and the Respondent on 
mutually acceptable terms will constitute a “winning proposal”. Additionally, Respondents not selected for 
preliminary provisional awards were reminded that they must hold proposal terms, and pricing, valid until June 
30, 2023 in the event Consumers Energy elects to pursue alternate proposals. 

Enel X affirms that throughout the Selection Phase, no detail was provided or shared with Consumers Energy 
containing any Respondent-identifying information that could create any selection bias.  
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Independent Administrator Conclusions  
 

Analysis of RFP Process 
From the onset of the Consumers Energy RFP process, sharp focus was placed on ensuring the fairness and 
transparency of the RFP process – across all of its primary phases. Enel X was involved in all primary facets of 
the RFP process from the Preparation Phase onward and concludes that each primary facet of the RFP 
process was conducted and managed professionally, fairly, and without bias.  
 
During the Preparation Phase, Enel X maintained and monitored its Independent Administrator email account 
for any general Respondent inquiries and/or feedback related to the upcoming solicitation and engaged with 
stakeholders as needed.  
 
During the Solicitation Phase, a very wide net, via public advertisement and email notices, was cast to ensure 
a broad market canvasing of the RFP and open access to all RFP materials by all parties. Across a number of 
participation prerequisites, all Respondents were held to a uniform standard and provided support to ensure 
that they could meet such standards. Through the proposal submittal process, all Respondents submitted 
proposals through the same, central, location on the Enel X Solicitation Platform. 
 
During the Evaluation Phase, Respondents were contacted to clarify proposal attributes and all Respondent 
proposals were evaluated and scored utilizing the same tools, which had been made available to all parties 
during the RFP process so that they could see exactly how their proposals would be assessed. During the 
development of blind Evaluation Results files, Consumers Energy was restricted from accessing any 
Respondent or project identifying data to ensure that selections could be made in a completely blind 
environment with no Respondent bias. 
 
During the Selection Phase, Consumers Energy followed a formal process to convey its blind selections prior 
to receipt of details regarding selected proposals from Enel X. Enel X notified all Respondents of their 
preliminary provisional award statuses in a uniform fashion while providing clear detail and guidance regarding 
the nature of preliminary provisional awards. 
 
Throughout the RFP process, Consumers Energy was effectively limited in its involvement and Enel X, as the 
Independent Administrator, was able to manage the RFP process without undue influence. 
 
 

Attestations 
Enel X attests that the following conditions were satisfied: 

• The solicitation process was fair;  

• The screening factors and weights were applied consistently and comparably to all bids;  

• All reasonably available data and information necessary in order for a potential bidder to submit a bid 
was provided;  
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• The IA was provided with or given access to all data, information and models relevant to the solicitation 
process in order to permit full and timely scoring, testing and verification of assumptions, models, 
inputs, outputs, and results;  

• The confidentiality claims and concerns between the IA and the Owner were resolved in a manner that 
preserved confidentiality as necessary, yet permitted dissemination and consideration of all information 
reasonably necessary for the bidding process to be conducted fairly and thoroughly; and  

• Evaluations were performed consistent with criteria and methods stated under the solicitation protocol 
document.  

 
 

Conflict of Interest Declarations 
 
Enel X contends that there were not real conflicts of interest present with the solicitation Respondents. 
Consumers Energy and Enel X did, however, receive concerns from a Respondent regarding the 
Respondent’s perceived conflict of interest in having Enel X serve as the Independent Administrator given the 
presence of other Enel Group entities within the renewable energy development community. 
 
Enel X affirmed to all Respondents that it is a distinct and independent operating company from Enel Green 
Power (a renewable energy developer). Further, Enel X stated that it does not have a renewable energy 
development arm or ability/intent to participate within the Consumers Energy RFP process. While both 
separate Enel entities share part of a common name and holding company, there are no overlapping 
components between each entity and absolutely no preferential treatment(s), reciprocal or otherwise, given 
between Enel X and Enel Green Power. 
 
Enel X, as the Independent Administrator, does not, did not, and will not share the sensitive information 
provided by Respondents with affiliates of Enel or other Enel Group companies. Further, Enel X has conducted 
and managed all facets of the Consumers Energy RFP process with the utmost transparency while ensuring 
that all Respondents are treated fairly, equitably, and without bias (real or perceived).  
 
Enel X takes both our partners’ and Respondents’ confidentiality and the establishment of a level playing field 
for all Respondents seriously and has detailed protocols to ensure that all confidential information remains 
confidential and that all administered RFPs afford equal opportunity to every Respondent. 
 
Enel X employees must observe an obligation of confidentiality and neutrality while performing Independent 
Administrator services, and may not disclose confidential information outside of Enel X (including employees of 
other companies of the Enel Group, respondents, other customers, etc.) or provide preferential treatment to 
any respondent. For this purpose, Enel X has established: 
 

• Physical separation of databases belonging to different companies within the Enel group; 
 

• Regulation of access to the Enel X Solicitation Website; and 
 

• Signature of a specific confidentiality and neutrality declaration by each Enel X employee providing 
these services in order to define a general duty of confidentiality and neutrality in the performance of 
their activities. 
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To further enforce such positions, Enel X also offered all Respondents the opportunity to establish non-
disclosure agreements (“NDAs”). Ultimately, only one Respondent established an NDA with Enel X to alleviate 
perceived concerns and no Respondents declined to participate due to any noted conflict of interest (be it with 
Enel X or other perceived Respondents).  

Recommended RFP Process Improvements 
Enel X recommends that Consumers Energy considers the following potential RFP and Solar Solicitation 
improvements and enhancement(s): 

1. Seek ways to work with stakeholders to identify challenges to participation, including project permitting
issues and solar moratoriums.

2. Provide additional guidance on study analysis including details of requested fatal-flaw reporting.

3. Continued improvement to model documents and scorecards to eliminate any potential input errors by
respondents.
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RENEWABLE ENERGY PURCHASE AGREEMENT 

PART I   
COVERSHEET 

This Renewable Energy Purchase Agreement is made as of the following date:  _________. This 
Renewable Energy Purchase Agreement, together with the exhibits, schedules and any written 
supplements hereto, any designated collateral, credit support or margin agreement or similar 
arrangement between the Parties shall be referred to as the “Agreement.” The Parties to this 
Agreement are the following: 

Consumers Energy Company or (“Buyer”) Name: Freshwater Solar, LLC (“Seller”) 

All Notices: Consumers Energy Company 
Street: 1945 W Parnall Road  
City: Jackson      State: MI     Zip:49201 
Attn: Electric Contract Strategies 
         Manager, Supply Contracts 
Phone:  517-788-0217 
Email : energypurchase@cmsenergy.com 

All Notices:        Freshwater Solar, LLC        
Street:  c/o Ranger Power LLC         
226 N. Morgan Street, Suite 200       
City:      Chicago            
State:   IL         Zip:    60607     
Attn:      Legal Department            
Phone: 847-707-1395
Email:     notices@rangerpower.com      

Invoices: 
Attn:  Manager, MISO Settlements 
Phone: N/A 
Email: 
poboxppasettlements@cmsenergy.com 

Invoices: 
Attn:     Legal Department  
Phone: 847-707-1395
Email:        notices@rangerpower.com     

Scheduling: 
Attn:  Real-Time Operations 
Phone:  517-788-1117 
Email:      N/A          

Scheduling: 
Attn:     Legal Department  
Phone:  847-707-1395
Email:      notices@rangerpower.com 

Contract Characteristics
Plant Name: Freshwater Solar I Project 
Plant Type: Solar power electric generating facility 

Expected Installed Capacity (MWAC) at 
 Point of Delivery: 300 

Plant Location: Day Township, Montcalm County, Michigan 
Target Contract Capacity (MWAC): 300 

Contract Energy (MWh/yr): 392,046 
Earnest Money Deposit: $12,000,000 

Form of Earnest Money Deposit: X Letter of Credit 
X  Interest Bearing Account 

11/10/2023 
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X  Surety Bond 
 Guaranty 

Early Termination Security Amount: See Exhibit A 
Early COD: December 1, 2026 

Target COD: June 1, 2027 
Expected Termination Date: June 1, 2047 

 Contract Term: 20 Years 
Energy Purchase Price: See Exhibit E 

Capacity Purchase Price: $0/ZRC-month 

For avoidance of doubt, the Parties recognize that Capacity has a value and is delivered in accordance with 
Section 3. PRODUCT TO BE SUPPLIED, but is simply reflected at $0/ZRC-month because this Agreement 
provides a single, bundled price for Energy and Capacity, and accordingly all Capacity related provisions 
shall not affect the Energy Purchase Price. 
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Other Contract Changes: 
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Terms and Conditions attached, and all Exhibits are part of this Agreement. BUYER AND SELLER 
EACH ACKNOWLEDGE HAVING READ SAID DEFINITIONS AND TERMS AND CONDITIONS 
AND AGREE TO SAID TERMS AND CONDITIONS.

Consumers Energy Company Freshwater Solar, LLC  
1945 W. Parnall Road     ____________________________________ 
Jackson, MI  49201 ____________________________________ 
(Buyer) (Seller)   

 

 
By:      By:    
 (Signature)   (Signature) 
 

Printed Name:    Printed Name:   
 

Title:    Title: 
 

Date:    Date:   
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11/10/2023 | 6:08 PM EST

President and CEO

Garrick J. Rochow
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Terms and Conditions attached, and all Exhibits are part of this Agreement. BUYER AND SELLER
EACH ACKNOWLEDGE HAVING READ SAID DEFINITIONS AND TERMS AND CONDITIONS
AND AGREE TO SAID TERMS AND CONDITIONS.

Consumers Energy Company Freshwater Solar, LLC

1945 W. Parnall Road    ____________________________________

Jackson, MI  49201 ____________________________________

(Buyer) (Seller)

By:   By:   
(Signature)   (Signature)

Printed Name:   Printed Name:  

Title:   Title:

Date:   Date:  
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RENEWABLE ENERGY PURCHASE AGREEMENT 
BETWEEN 

CONSUMERS ENERGY COMPANY 
AND 

________________________ 
 

PART III 
TERMS AND CONDITIONS 

 
 This Agreement is made and entered into as of the Effective Date (defined below), between 

“Buyer,” and “Seller”, both identified in Part I.  Buyer and Seller are herein sometimes referred to 

individually as “Party” and collectively as “Parties” where appropriate. 

 

WITNESSETH: 

 WHEREAS, this Agreement has been prepared pursuant to MCLA 460.1 and all other 

applicable law; and 

 WHEREAS, Buyer anticipates that the electric energy, electric capacity, and Renewable 

Energy Credits (“RECs”) (defined below) shall be sold by Seller to Buyer under this Agreement 

pursuant to the Buyer’s Integrated Resource Plan as approved in MPSC Case No. U-21090; and 

 WHEREAS, Buyer owns electric facilities and is engaged in the generation, purchase, 

distribution and sale of electric energy in the State of Michigan; and 

 WHEREAS, Seller owns and operates, or intends to build the generating plant identified in 

Part I; and 

 WHEREAS, Seller wishes to deliver and sell, and Buyer wishes to receive and purchase, all 

or a portion of electric capacity, electric energy, RECs (defined below) and all other emission 

allowances and/or environmental attributes from and associated with the Plant (defined below) in the 

quantities specified herein on and after its Commercial Operation Date (defined below) for the term 

of this Agreement. 

 NOW, THEREFORE, in consideration of the mutual covenants and agreements herein set 

forth, the Parties hereto agree as follows: 

1. DEFINITIONS 

  As used in this Agreement, the following terms shall have the following meanings 

unless specifically stated otherwise in this Agreement: 
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 2 

  “Act 295” – Means Michigan Public Act 295 of 2008 (as amended and as in effect on 

the Effective Date of this Agreement). 

  “Act 304” – Means Michigan Public Act 304 of 1982 (as amended and as in effect on 

the Effective Date of this Agreement).  

  “Act 341” – Means Michigan Public Act 341 of 2016 (as amended and as in effect on 

the Effective Date of this Agreement).  

  “Act 342” – Means Michigan Public Act 342 of 2016 (as amended and as in effect on 

the Effective Date of this Agreement). 

  “Actual Availability” Means, for any Planning Year, the percentage calculated as 

(a) 100, multiplied by (b) the result of (i) the sum of all Available Hours for each Inverter installed and 

commissioned at the Plant at the beginning of the relevant Planning Year, divided by (ii) the total 

number of Period Hours during such Planning Year for each Inverter that is installed and 

commissioned at the Plant at the beginning of the Planning Year. 

  “Administrative Committee” – The committee established pursuant to Section 11, 

Administrative Committee. 

  “Affiliate” – Means, with respect to any Person, any other Person (other than an 

individual) that, directly or indirectly, through one or more intermediaries, controls, or is controlled by, 

or is under common control with, such Person.  For this purpose, “control” means the direct or indirect 

ownership of fifty percent (50%) or more of the outstanding capital stock or other equity interests 

having ordinary voting power. 

  “Agreement” – Is defined in Part I. 

  “Approval Date” – Is defined in Subsection 2.1, Effective Date and Term.  

  “Availability Damage Payment” – Is defined in Subsection 7.1, Energy Payment. 

  “Availability Shortfall MWhs” – Means with respect to a Planning Year, the positive 

amount of MWhs, if any, equal to (i) the total Delivered Energy generated over the Planning Year, 

multiplied by (ii) Availability Standard divided by Actual Availability, minus (iii) the total Delivered 

Energy generated over the Planning Year. 

  “Availability Standard” - Is defined in Subsection 7.1, Energy Payment. 

  “Available Hours” – Means with respect to any Inverter for any period, the sum of 

(i) the number of Period Hours in which such Inverter was electrically interconnected to the 
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Interconnection Facilities during such period, as counted by an Inverter’s programmable logic 

controller, and (ii) all Excused Hours for such period. 

  “Bankrupt” – Means with respect to either Party, such Party (i) files a petition or 

otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause of 

action under any bankruptcy, insolvency, reorganization or similar law, or has any such petition filed 

or commenced against it and such petition remains undismissed for a period of sixty (60) Days, (ii) 

makes an assignment or any general arrangement for the benefit of creditors, (iii) otherwise becomes 

bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator, receiver, trustee, 

conservator or similar official appointed with respect to it or any substantial portion of its property or 

assets, or (v) in a writing or other documentation demonstrates that it is generally unable to pay its 

debts as they fall due. 

  “Billing Month” – Means the Calendar Month during which Product was delivered.  

The first Billing Month with respect to Delivered Energy and Delivered RECs shall commence with 

the Commercial Operation Date and end on the last day of the Calendar Month in which the 

Commercial Operation Date occurs. 

  “Business Day” – Means a Calendar Day other than Saturday, Sunday or a Holiday. 

  “Buyer” – Means the Party so specified in Part I.  

  “Buyer’s Share” – Means, from and after the Commercial Operation Date, the 

amount, expressed as a percentage equal to, (i) the Contract Capacity divided by (ii) the Installed 

Capacity. 

  “Calendar Day” or “Day” – Means the twenty-four (24) hour period beginning at 12:00 

a.m. midnight Eastern Standard Time and ending at 11:59:59 p.m. Eastern Standard Time.  The 

terms Day and Calendar Day may be used interchangeably and shall have the same meaning. 

  “Calendar Month” or “Month” – Means the 28, 29, 30, or 31 Day period (as applicable) 

that begins on the first Day of a calendar month and ends on the last Day of the calendar month.  

The terms Month and Calendar Month may be used interchangeably and shall have the same 

meaning. 

  “Calendar Year” or “Year” – Means the twelve (12) Month period beginning January 

1 and ending the next subsequent December 31.  The terms Year and Calendar Year may be used 

interchangeably and shall have the same meaning. 

  “Capacity” – Means the instantaneous rate measured in alternating current MW at 
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 4 

the Point of Delivery, at which energy can be generated, delivered, received or transferred from the 

Plant to the Point of Delivery. 

  “Capacity Purchase Price” – Means the price shown in $/ZRC-month, for the 

applicable Planning Year, as indicated in Part I. 

  “Commercial Operation Date” – Means the date established pursuant to 

Subsection 5.3, Commercial Operation Date. 

  “Commissioned” – Means, with respect to any portion of the Plant, that portion has 

been installed and that Seller has taken all action necessary to enable said portion of the Plant to 

commence extended and automated operation to deliver energy to the Point of Delivery. 

  “Compensated Capacity” - Means the average of (i) the Initial Resource Adequacy 

Capacity and (ii) the actual Resource Adequacy Capacity awarded to Seller’s Plant, as those 

amounts are calculated for each applicable Planning Period, rounded to the nearest thousandth 

of a ZRC. For the avoidance of doubt, Compensated Capacity is not necessarily equal to the 

actual capacity delivered by Seller, and to which Buyer is entitled under this Agreement, for any 

applicable Planning Period. 

  “Compensated Curtailment” – Means any curtailment of Buyer’s Share of energy 

from Seller’s Plant that is not an Uncompensated Curtailment. Seller is entitled to payment for Lost 

Production for a Compensated Curtailment, which includes (but is not limited to) an economic 

curtailment of the Plant’s output under order or instruction from MISO or Buyer to cease or modify 

operations at Seller’s Plant when hourly day ahead or real-time LMPs for the Plant’s CPNode are 

less than $0/MWh. 

  “Contract Capacity” – Means the Capacity of the Plant allocated by Seller to Buyer 

that is utilized to supply this Agreement and will be determined as follows: (i) on the Commercial 

Operation Date, the Contract Capacity shall mean the Capacity of the Plant allocated by Seller to 

Buyer hereunder that has been Commissioned, and (ii) thereafter, to the extent additional Capacity 

of the Plant and/or projects the Seller has identified per Subsection 2.3, Replacement Project are 

Commissioned and allocated by Seller to Buyer, subject to Buyer’s acceptance in accordance with 

the last sentence of this definition, hereunder at any time within three hundred sixty five (365) Days 

after the Commercial Operation Date (as such date may be subject to Permitted Extensions), the 

Contract Capacity shall be increased by such additional Commissioned amount; provided that in no 

event may the Contract Capacity exceed the Target Contract Capacity. Seller may, at its option, 

provide written notice to Buyer that it has elected to provide additional Capacity under this Agreement 
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up to the Target Contract Capacity. Within ten (10) Business Days of receiving such written notice, 

Buyer (acting reasonably) will respond in writing confirming acceptance or denying the additional 

Capacity. The failure of Buyer to provide such notice within ten (10) Business Days shall not be 

deemed to be Buyer’s acceptance and agreement to any additional Capacity. 

  “Contract Costs” – Means Seller’s fees, legal expenses and other transaction costs 

and expenses incurred by Seller in entering into an arrangement that replaces this Agreement and 

are incurred in connection with the termination of this Agreement. 

  “Contract Energy” – Means the MWh/yr identified in Part I.  Seller shall update the 

Contract Energy no later than three hundred sixty-five (365) days following the Commercial 

Operation Date to reflect the final Contract Capacity. 

  “Contract Term” – Means the period of time specified in Part I, subject to the 

provisions in Subsection 2.1, Effective Date and Term, regarding any additional days required to 

complete a Planning Period. 

  “CPNode” – Has the meaning ascribed to such terms in the MISO Rules. 

  “Delay Damages” – Defined in Subsection 5.3, Commercial Operation Date.  

  “Delivered Energy” – Means Buyer’s Share of the energy, expressed in MWh, 

produced by the Plant and delivered by Seller to the Point of Delivery as such amount of electric 

energy delivered is determined on an hourly basis pursuant to Section 4, Metering, but not to exceed 

Contract Capacity during any hour. 

  “Delivered RECs” – Means any and all RECs granted to Seller pursuant to Act 295 

associated with Delivered Energy, including any Michigan incentive RECs, as such RECs are 

delivered to Buyer via the receipt by Buyer of such RECs in Buyer’s MIRECS account. 

  “Diverse Suppliers” – shall have the meaning given to it in Section 22.3. 

  “Early Termination Payment” – Defined in Subsection 10.2, Early Termination 

Payment. 

   “Early Termination Security” – Defined in Subsection 2.2, Security for Performance.  

  “Early Termination Security Amount” – Means the amount shown on the Early 

Termination Security Amount Schedule set forth in Exhibit A. 

  “Earnest Money Deposit” – Defined in Subsection 5.3, Commercial Operation Date.  

  “Effective Date” – Is defined in Subsection 2.1, Effective Date and Term. 
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  “Emergencies” – A condition or conditions on the transmission and/or distribution 

system which in the transmission or distribution system owner and/or operator’s sole reasonable 

judgment either has, or is likely to, result in significant imminent disruption of service to Seller, or 

imminent endangerment to life or property.    

  “Energy Purchase Price” – Means the price shown in $/MWh, for the applicable 

Planning Year, on the Product Purchase Price Schedule set forth in Exhibit E.  

  “Environmental Attribute(s)” – Means an environmental benefit that is capable of 

being measured, verified or calculated associated with a fixed amount of electricity generation, 

usually from a specific generating plant, and is a separate product from the energy produced.  

Environmental Attributes represent the general environmental benefits of renewable or non-carbon 

emitting generation such as air pollution avoidance.  The exact quantity of the environmental benefit 

(e.g. pounds of emission reductions of a given pollutant) may not be indicated by an Environmental 

Attribute, though it may be quantified separately in pollution trading markets and through engineering 

estimates.  An Environmental Attribute represents an environmental benefit, whether or not trading 

markets for such pollutants or benefits exist.  For the avoidance of doubt, Environmental Attributes 

excludes (i) any local, state or federal depreciation deductions or, Federal Tax Benefits, other tax 

credits or cash grants providing a tax or cash benefit to Seller or its owners based on ownership of, 

or energy production from, any portion of the Plant that may be available to Seller or its owners with 

respect to the Plant under applicable laws, and (ii) depreciation and other tax benefits arising from 

ownership or operation of the Plant. 

  “Escrow Account” – Means an account used to retain the monthly or one-time 

payment as described in Subsection 2.2, Security for Performance.  

  “Exempt Operational Periods” – Those periods described in 18 CFR § 292.304(f) as 

in effect as of the Effective Date of this Agreement, wherein Buyer has notified Seller in a timely 

manner to cease delivery of electric energy hereunder during a specified period in which Seller would 

otherwise have electric energy available for delivery but, due to operational circumstances, 

purchases from Seller would in Buyer’s reasonable judgment result in costs greater than those that 

would result if Buyer generated an equivalent amount of energy through its own facilities. This period 

is used only in the event that this Agreement was entered into between the Parties for the purposes 

of satisfying the Buyer’s must purchase obligation in accordance with “Qualifying Facilities” under 

the Public Utility Regulatory Policies Act of 1978, Public Law 95-617, 92 Stat 3117 and the 

implementing Federal Regulations promulgated thereunder as such are amended to the Effective 

Date of this Agreement and appear at 18 CFR §§ 292.101 through 292.602, throughout the term of 
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this Agreement. 

  “Excused Hours” – Means, with respect to any Inverter, those hours during which 

such Inverter is not electrically interconnected to the Interconnection Facilities during such period, as 

counted by an Inverter’s programmable logic controller, and it is not so interconnected or is unable 

to schedule or deliver all or a portion of generated Energy that it would otherwise be physically 

available to deliver to the Point of Delivery as a result of (i)  Force Majeure, (ii) a Buyer default which, 

if not cured, would constitute an Event of Default, (iii)  Compensated Curtailments, (iv) 

Uncompensated Curtailments, (v) Emergencies or (vi) planned outages communicated by Seller to 

Buyer in accordance with the third paragraph of Subsection 6.2, Outages of Generating Equipment. 

  “Federal Funds Effective Rate” – Means, for any Day, the interest rate per annum 

equal to the rate published as the Federal Funds Effective Rate by the Federal Reserve Bank in its 

release H.15 (519) (or, if such Day is not a Business Day, for the preceding Business Day). 

  “Federal Tax Benefits” – Means: (i) renewable electricity production tax credits under 

Internal Revenue Code Section 45 or its successor, or (ii) investment tax credits under Internal 

Revenue Code Section 48 or its successor. 

  “FERC” – Means the Federal Energy Regulatory Commission. 

  “Force Majeure” – Is defined in Subsection 12.1, Definition, of Section 12, Force 

Majeure.  

  “Gains” – Defined in Subsection 10.2, Early Termination Payment. 

  “Holiday” – Means the holidays observed by MISO.  As of the Effective Date of this 

Agreement, such holidays include New Year’s Day, Memorial Day, Independence Day, Labor Day, 

Thanksgiving Day and Christmas Day, or if the Holiday occurs on a Sunday, the Monday immediately 

following the Holiday. 

  “Incidental Energy” – Means both (i) Buyer’s Share of any electric energy delivered 

hourly in excess of Delivered Energy, and (ii) subject to Buyer’s obligations under Section 7.1 for 

payment of any Lost Production Damages, Buyer’s Share of any electric energy delivered in excess 

of the dispatch instruction provided in accordance with a Compensated Curtailment or 

Uncompensated Curtailment, as such amount of electric energy delivered is determined on an hourly 

basis pursuant to Section 4, Metering.  

  “Initial Resource Adequacy Capacity” — Means the Resource Adequacy Capacity of 

Seller’s Plant, in ZRCs, determined for each applicable Planning Period in accordance with MISO’s 
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Seasonal Adjusted Capacity methodology for calculating seasonal Resource Adequacy Capacity as 

of the Effective Date of this Agreement. The Parties acknowledge and agree that as of the Effective 

Date for certain types of generating units, in the absence of sufficient actual historical data, MISO 

uses a class average pursuant to MISO Rules until sufficient actual data exists to satisfy MISO’s 

criteria. Thereafter, use of such actual historical data pursuant to MISO’s methodology for calculating 

Resource Adequacy Capacity in effect as of the Effective Date of this Agreement for the Plant will 

determine the Initial Resource Adequacy Capacity of Seller’s Plant, in ZRCs. 

   “Installed Capacity” – Means the total nameplate capacity of the Plant as identified in 

Part I expressed in alternating current MW at the Point of Delivery, that has been Commissioned.  

Installed Capacity may change throughout the Contract Term but will never be less than Contract 

Capacity. For avoidance of doubt, Installed Capacity may differ from Expected Installed Capacity 

(MWAC) at the Point of Delivery as identified in Part I.  

  “Interconnection Agreement(s)” – Means the agreement(s) between Seller and the 

applicable electric transmission system or distribution system owner and/or operator which describes 

the terms and conditions regarding the connection of the Plant to such electric transmission or 

distribution system. 

  “Interconnection Delay” – Means any delay that both (i) is unknown to Seller on the 

Effective Date and (ii) occurs substantially due to causes outside of Seller’s control, in the occurrence 

of the Commercial Operation Date attributable to the applicable electric transmission or electric 

distribution system owner, provider and/or operator, provided that Seller shall use commercially 

reasonable efforts to avoid any such delay and limit the impact and resolve issues associated with 

any such delay. 

  “Interconnection Facilities” Means all the facilities installed for the purpose of 

interconnecting the Plant to the electric transmission or distribution system, including, but not limited 

to, all transformers and associated equipment, relay and switching equipment, and safety equipment. 

  “Interest Rate” – Means the Federal Funds Effective Rate. 

  “Inverter” – Means electrical equipment used to convert direct electrical current as 

received from the solar photovoltaic modules to three phase alternating current. 

  “Joint Banking Day” – Means a Calendar Day on which the banks used by both 

Parties for financial settlement hereunder are open for business. 

  “Late Payment Interest Rate” – Means the lesser of (a) the per annum rate of interest 

equal to the prime lending rate as may be from time to time published in The Wall Street Journal 
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under Money Rates on such Day (or if not published on such Day on the most recent preceding Day 

on which published), plus two (2%) percent or (b) the maximum rate permitted by applicable law. 

  “Letter of Credit” – Means an irrevocable, transferable, standby letter of credit, issued 

by a major U.S. commercial bank or the U.S. branch office of a foreign bank with, in either case, a 

credit rating of at least (a) “A-” by S&P and “A3” by Moody’s, if such entity is rated by both S&P and 

Moody’s or (b) “A-” by S&P or “A3” by Moody’s, if such entity is rated by either S&P or Moody’s but 

not both, in a form reasonably acceptable to Buyer, with such changes to the terms in that form as 

the issuing bank may require and as may be acceptable to the Buyer. 

  “Locational Marginal Price” or “LMP” – Has the meaning ascribed to such term in the 

MISO Rules.  

  “LMP Payment” – Means the Monthly payment, expressed in U.S. dollars, paid by 

Seller to Buyer in accordance with Subsection 7.1, Energy Payment, which is equal to the sum of 

the products of (i) hourly Delivered Energy for the applicable Billing Month and (ii) the hourly day-

ahead LMP for the CPNode associated with Seller’s Plant for the applicable Billing Month. 

  “Losses” – Defined in Subsection 10.2, Early Termination Payment. 

  “Lost Production” – Means for any applicable period the quantity, if any, of Delivered 

Energy Seller could have produced and delivered at the Point of Delivery during such period but that 

was not produced and delivered as a result of a Compensated Curtailment, as determined based on 

the Real-Time Generation Capability of the Plant. 

  “Lost Production Damages” – Means the amount of compensation, if any, Seller is 

entitled to receive as a result of a Compensated Curtailment, calculated as follows: 

  LPD = LP * EPP  

Where “LPD” means the Lost Production Damages in respect to any 

applicable Calendar Month (expressed in dollars);  

“LP” means the aggregate quantity of Lost Production during such Month 

(expressed in MWh) and  

“EPP” means the Energy Purchase Price applicable during such Month 

(expressed in $/MWh).  

“Market Participant” – Has the meaning ascribed to such term in the MISO Rules. 

   “MDMA” – Means the MISO Meter Data Management Agent, as such term is defined 
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by MISO.  

  “MECT” -  Defined in Section 3, Product To Be Supplied. 

  “MIRECS” – Means the Michigan Renewable Energy Certification System, including 

any successor thereto. 

  “MISO” – Means Midcontinent Independent System Operator, Inc. including any 

successor thereto and subdivisions thereof. 

  “MISO Rules” – Means the Open Access Transmission, Energy and Operating 

Reserve Markets Tariff, including all schedules or attachments thereto, of MISO, as amended from 

time to time, including any successor tariff or rate schedule approved by the Federal Energy 

Regulatory Commission, together with any applicable MISO Business Practice Manual as amended 

from time to time. 

  “MPSC” – Means the Michigan Public Service Commission. 

  “MPSC Approval Deadline” – Means the date established pursuant to 

Subsection 2.1, Effective Date and Term. 

  “MW” – Means a megawatt of alternating current electrical Capacity. 

  “MWh” – Means a megawatt-hour of alternating current electrical energy. 

  “NERC” – Means the North American Electric Reliability Corporation, including any 

successor thereto and subdivisions thereof. 

  “Period Hours” Means, with respect to any Inverter, the period at the Plant expressed 

in hours (or five minute increments, if available) where planes of array irradiance conditions are at or 

above 200 watts per meter squared for the solar photovoltaic modules associated with such Inverter 

to produce energy, as determined by solar irradiance data from Seller’s onsite solar meteorological 

measurement station at the Plant. 

  “Permitted Extensions” Means, collectively, all extensions due to (a) Force Majeure 

pursuant to Section 12, Force Majeure, (b) a breach of this Agreement by Buyer, (c) Interconnection 

Delays and (d) if applicable, an extension in the MPSC Approval Deadline pursuant to Subsection 

2.1, Effective Date and Term, but in no event shall such extensions from parts (a) through (c) exceed 

one hundred eighty (180) Days in total and in no event shall any extension from part (d) exceed one 

hundred eighty (180) Days in total, for a total aggregate extension of up to three hundred sixty (360) 

Days. 
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  “Person” – Means an individual, a corporation, partnership, limited liability 

company, association, trust, unincorporated organization, or other legal entity or organization, or 

any federal, state or local governmental body, agency, commission or authority. 

  “Planning Period” – Means the applicable resource planning period utilized by 

MISO for capacity resource planning and/or assignment of Resource Adequacy Capacity to 

Seller’s Plant. 

  “Planning Year” – Means the 12 Month period beginning June 1 of a Year and ending 

on May 31 of the immediately following Year as used in the MISO Rules. 

  “Plant” – Means the solar-power electric generating facility identified in Part I, having 

a nameplate Capacity that equals the Contract Capacity and located at the Plant Site which shall 

include, but not be limited to: generating equipment, including auxiliary and back-up; electric delivery 

facilities; administrative structures; meteorological measurement stations; and such other necessary 

and related facilities, equipment and structures associated with the generation of electricity.  

  “Plant Site” – Means the site upon which the Plant will be located as identified in Part 

I and further described in Exhibit G. Such site shall be located in an electric service area of the state 

of Michigan serviced by MISO and be of sufficient area to include the Plant and shall comply with all 

laws, regulations and/or requirements imposed by any law, governmental agency or authority. The 

Plant Site may include additional solar generation facilities that are not associated with either the 

Plant or this Agreement. 

  “Point of Delivery” – Means the location at which Seller shall deliver energy from the 

Plant to MISO at the applicable electric transmission system as established in the Interconnection 

Agreement, which shall be the same point as the point of interconnection of the Plant as set forth 

therein. 

  “Product” – Means (a) all Delivered Energy produced by and associated with the 

Plant; (b) all Capacity and associated Resource Adequacy Capacity supplied by and associated with 

the Contract Capacity; and (c) all Environmental Attributes  (including emission allowances and 

Delivered RECs) associated with Delivered Energy produced by and associated with the Plant.  For 

the avoidance of doubt, the “Product” shall not include any ancillary services, reactive power, reactive 

power capability or related items, including compensation related thereto, all of which shall belong 

solely to Seller and shall be Seller’s to seek in its sole discretion, and it shall be Seller’s obligation to 

do so as Market Participant. Buyer shall not be obligated to purchase such ancillary services, reactive 

power, reactive power capability or related items from Seller.  Buyer agrees to assist Seller to the 
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extent reasonably required by a Reliability Authority in connection with this Agreement to enable 

Seller to use and monetize such ancillary services, reactive power and/or reactive power capability 

and obtaining compensation related thereto (including paying over to Seller any amounts received 

by Buyer, if applicable, in connection with any ancillary services, reactive power or reactive power 

capability of the Plant); provided that Seller agrees to reimburse Buyer from time to time for any 

reasonable and documented expenses incurred by Buyer in connection with its obligations under 

this sentence.  For the further avoidance of doubt, the Capacity Purchase Price, Energy Purchase 

Price and any other price for Product stated under this agreement do not depend on Seller receiving 

any compensation for ancillary services, reactive power, reactive power capability or related items 

and no prices shall change regardless of whether Seller receives compensation for such items. 

  “Prudent Utility Practices” – Means the practices generally followed by the electric 

utility industry, with respect to solar generation facilities similar to the Plant as changed from time to 

time, which generally include, but are not limited to, engineering, operating, safety, reliability, 

equipment, and adherence to applicable industry codes, standards, regulations and laws. Prudent 

Utility Practices are not intended to be limited to the optimum practices, methods or acts to the 

exclusion of others, but rather are intended to include acceptable practices, methods and acts 

generally accepted in the solar energy generation industry in the Midwestern United States. 

  “Real-Time Generation Capability” – Means with respect to any period, the amount 

of Buyer’s Share of energy that could have been generated by the Plant and delivered to the Point 

of Delivery during such period, calculated by the Seller in a commercially reasonable manner, taking 

into account (i) the actual power curve as tested by a third party prior to the Commercial Operation 

Date of the Plant reflecting the quantity of energy that would be generated by said Plant, adjusted to 

reflect the most recent power curve test, if any, (ii) weather conditions at the Plant during such period, 

including measurements of solar insolation and temperature, as measured by the weather monitoring 

equipment at the Plant, or if such equipment is unavailable, using other available data reasonably 

acceptable to the Parties, and (iii) relevant line and step-up transformer losses to the Point of 

Delivery. 

  “Reliability Authority” – Means MISO, International Transmission Company, Michigan 

Electric Transmission Company, NERC, ReliabilityFirst Corporation, and any successor entity to the 

foregoing entities, and any other regional reliability council and any other regional transmission 

organization, in each case having jurisdiction over either or both of the Parties, the Plant, or MISO’s 

transmission system, whether acting under express or delegated authority. 

  “Renewable Energy Credit(s)” or “REC(s)” – Has the meaning specified for the term 
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“Renewable energy credit” in MCL 460.1011(c), and as may be amended in the future.   

  “Resource Adequacy Capacity” – Means the contribution of the Buyer’s Share to the 

Seasonal Adjusted Capacity value for the Plant for each Planning Period as determined by MISO 

under the MISO Rules as converted to ZRCs by Seller. 

  “Seasonal Adjusted Capacity” – Has the meaning ascribed to such term in the MISO 

Rules.  

  “Seller” – Means the party so specified in Part I. 

  “Seller’s Company” – Means  Seller and each of its Affiliates that has a majority 

ownership interest in Seller, whether directly or indirectly. 

  “Statement” – Is defined in Subsection 9.1, Billing Procedure. 

  “Surety Bond” – Means a bond that is issued by a surety or insurance company with, 

in each case, a credit rating of at least (i) “A-“ by S&P and “A3” by Moody’s, if such entity is rated 

either by both S&P or Moody’s, (ii) “A-“ by S&P or “A3” by Moody’s, if such entity is rated by either 

S&P or Moody’s but not both, or (iii) “A-“ by AM Best, in a form reasonably acceptable to Buyer.  

  “Target Contract Capacity” – Means the total amount of capacity expressed in MWAC 

as identified in Part I. 

  “Target COD” – Is defined in Subsection 5.3, Commercial Operation Date, as may be 

extended for Permitted Extensions. 

  “Termination Deadline COD” – Means the Day that is one hundred-eighty (180) Days 

after the Target COD (as such Target COD may be extended for Permitted Extensions). 

  “Test Energy” – Means that energy which is produced by the Plant prior to the 

Commercial Operation Date, delivered from Seller at the Point of Delivery, which is necessary in 

order to perform all testing of the Plant or otherwise produced by the Plant and delivered to the Point 

of Delivery prior to the Commercial Operation Date. 

  “Tier II Spend”  shall have the meaning given to it in Section 22.3. 

  “Uncompensated Curtailment” – Defined in Section 6.6, Uncompensated 

Curtailments.  

  “Zonal Resource Credits” or “ZRCs”– Has the meaning ascribed to such term in the 

MISO Rules. 
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2. GENERAL PROVISIONS 

2.1. Effective Date and Term 

   This Agreement shall be effective as of the date specified in Part I (the 

“Effective Date”) upon execution by both Parties; provided, however that the Parties’ rights and 

obligations under this Agreement shall be contingent upon the approval of this Agreement by the 

MPSC.  This Agreement shall be submitted by Buyer to the MPSC for approval of the payments set 

out herein for the purposes of Act 304, Act 295, Act 341, Act 342 and all other applicable law.  The 

foregoing submission shall specifically request MPSC approval of cost recovery of all payments set 

forth in this Agreement, as well as approval of the portion of such payments that is recovered as a 

booked cost of purchased and net interchanged power pursuant to Act 304, and any financial 

recovery available to Buyer under MCL 460.6s or MCL 460.6t.  Buyer shall (i) make such requests 

and file this Agreement with the MPSC as soon as reasonably practicable but in no event later than 

sixty (60) Days following the date this Agreement is executed by both Parties and (ii) use good faith, 

commercially reasonable efforts to obtain the approvals described above, and Seller shall cooperate 

reasonably with Buyer’s efforts to make such requests and seek such approvals. 

   In the event that the MPSC does not approve this Agreement (the date of 

such approval, the “Approval Date”) as described herein within one-hundred eighty (180) Days 

following the date this Agreement is submitted to the MPSC for approval (“MPSC Approval 

Deadline”), then the MPSC Approval Deadline shall be extended on a Day-to-Day basis for a period 

of up to an additional one hundred eighty (180) Days, provided that such extension past the MPSC 

Approval Deadline (i.e. any such extension due to the Approval Date not occurring for more than one 

hundred eighty (180) Days following the date this Agreement is submitted to the MPSC for approval) 

shall be a Permitted Extension that shall also extend the Target COD pursuant to Subsection 5.3, 

Commercial Operation Date, of this Agreement on a Day-for-Day basis until MPSC approval is 

received.  In the event that (i) the MPSC does not approve this Agreement as described herein within 

three hundred sixty (360) Days following the date this Agreement is submitted to the MPSC for 

approval, or (ii) denies Buyer’s application for MPSC approval as described herein, then, in each 

case, this Agreement shall be void ab initio and neither party shall have any further liability hereunder. 

Once effective, unless terminated as provided in this Agreement, this Agreement shall commence 

on the Commercial Operation Date and continue in effect for the amount of years identified in Part I, 

plus any additional days that may be necessary to complete a Planning Period (such number of 

years and days is herein called the “Contract Term”). 
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2.2. Security for Performance 

   From and after thirty (30) Calendar Days after the Commercial Operation 

Date, Seller shall provide and maintain, as described herein, security in one of the forms described 

below for an amount equal to the Early Termination Security Amount specified in Exhibit A, Early 

Termination Security Amount Schedule (such security, the “Early Termination Security”) for 

compliance with its payment obligations, during the term of the Agreement.  Within five (5) Days after 

the Commercial Operation Date, Seller shall notify Buyer of the initial form of payment security that 

Seller has elected to use for the Early Termination Security.  The Early Termination Security shall be 

provided via one of the forms and consistent with the timing provided for in this Subsection 2.2.  Any 

portion of the Early Termination Security, including accumulated interest above the Early Termination 

Security Amount, remaining upon expiration or termination of this Agreement, after deduction for any 

payment obligations still owing to Buyer, shall be returned to Seller by Buyer within sixty (60) Days 

of such expiration or termination.  Seller may change the form of such security at any time and from 

time to time upon reasonable prior notice to Buyer provided that (i) such security is at all times 

consistent with this Subsection 2.2 and (ii) Seller provides the replacement security instrument prior 

to terminating or withdrawing the then existing security instrument. In the event that (a) a replacement 

security is provided in accordance with the preceding sentence or (b) at any time Buyer holds Early 

Termination Security in more than the amount then required to be provided by Seller hereunder 

(excluding accumulated interest in excess of the Early Termination Security Amount), in each case, 

Buyer shall promptly return or release such prior and/or excess security to Seller and shall take such 

other action as Seller may reasonably request to evidence a return or release of such prior and/or 

excess security. The Early Termination Security Amount is intended to safeguard Buyer against 

undue financial risk, applicable to this Agreement, associated with the loss of Seller-provided Product 

during the term of this Agreement as a result of the termination of this Agreement by Buyer. 

Notwithstanding the aforementioned referenced safeguard for financial risk associated with loss of 

Product provided by Seller, a Party shall also be responsible for other damages it may cause the 

other Party, such as those specified in Subsection 10.2, Early Termination Payment, and Section 

26, Limitation of Liability. 

2.2.1. Letters of Credit 

    If Seller selects the Letter of Credit as its form of providing Early 

Termination Security, such Letter of Credit shall be in a form reasonably acceptable to Buyer and 

Seller shall provide and maintain a Letter of Credit to Buyer, in the amount set forth in Exhibit A either 

(a) if selected as the initial Early Termination Security, within thirty (30) Days after the Commercial 
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Operation Date or (b) if selected as replacement Early Termination Security, in accordance with 

Subsection 2.2.  All Letters of Credit provided in accordance with this Agreement shall be subject to 

the following provisions: 

    Unless otherwise agreed in writing by the Parties, each Letter of 

Credit shall be maintained for the benefit of the Buyer.  The Seller shall (i) if necessary to maintain a 

Letter of Credit throughout the term of this Agreement, renew or cause the renewal of each 

outstanding Letter of Credit on a timely basis as provided in the relevant Letter of Credit, (ii) if the 

bank that issued an outstanding Letter of Credit has indicated its intent not to renew such Letter of 

Credit, provide either a substitute Letter of Credit or a different form of security in accordance with 

Subsection 2.2, in each case at least twenty (20) Business Days prior to the expiration of the 

outstanding Letter of Credit, and (iii) if a bank issuing a Letter of Credit shall fail to honor the Buyer’s 

properly documented request to draw on an outstanding Letter of Credit, provide an alternative form 

of security instrument meeting the criteria set forth in Subsection 2.2 within five (5) Business Days 

after such refusal. 

2.2.2. Interest Bearing Account 

    If Seller selects the one-time escrow payment as its form of Early 

Termination Security, Seller shall provide a cash payment to Buyer in the amount set forth in Exhibit 

A. Such cash shall be the property of Seller and held by Buyer as cash collateral for the performance 

of Seller’s obligations hereunder. Buyer shall establish an interest-bearing account with the 

administrative costs incurred by that account to be borne by the account with the cash payment 

provided by Seller.  Interest on cash provided in accordance with this Subsection 2.2.2 shall accrue 

at a rate per annum equal to the Interest Rate.  

2.2.3. Monthly Escrow Payment 

    If Seller selects the monthly escrow payment as its form of Early 

Termination Security, Buyer will retain during each Billing Month a portion of the energy payment 

equal to the monthly escrow payment determined in Exhibit F, which retained portion shall be the 

property of Seller and held by Buyer as cash collateral for the performance of Seller’s obligations 

hereunder. Buyer shall establish an interest-bearing account with the administrative costs incurred 

by that account to be borne by the account with the monthly escrow payments provided by Seller.  

Interest on cash provided in accordance with this Subsection 2.2.3 shall accrue at a rate per annum 

equal to the Interest Rate. 

2.2.4. Guaranty 
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    If Seller selects the guaranty  form of  Early Termination Security, such 

guaranty shall be substantially in the form of Exhibit B hereto or such other form as is reasonably 

acceptable to Buyer, from a guarantor, with a credit rating of at least BBB- or Baa3 either (a) if Seller 

selects the guaranty as its initial form of Early Termination Security, Seller shall provide such 

guaranty within thirty (30) Days after the Commercial Operation Date or (b) if Seller selects the 

guaranty as replacement Early Termination Security, in accordance with Subsection 2.2.  If the credit 

rating of the guarantor is downgraded below BBB- by S&P or below Baa3 by Moody’s, then Seller 

shall be required to convert the guarantee provided to an alternative form of security instrument 

meeting the criteria set forth in Subsection 2.2 no later than thirty (30) Days after such downgrade. 

2.2.5. Surety Bond 

    If Seller selects the Surety Bond as its form of Early Termination 

Security, Seller shall provide a Surety Bond to Buyer in the amount set forth in Exhibit A either (a) if 

selected as the initial form of Early Termination Security, by the date that is thirty (30) Days after the 

Commercial Operation Date or (b) if selected as replacement Early Termination Security, in 

accordance with Subsection 2.2.  All Surety Bonds provided in accordance with this Agreement shall 

be subject to the following provisions: 

    Unless otherwise agreed to in writing by the Parties, each Surety 

Bond shall be maintained for the benefit of Buyer.  Seller shall (i) if necessary to maintain a Surety 

Bond throughout the term of this Agreement, renew or cause the renewal of each outstanding Surety 

Bond on a timely basis as provided in the relevant Surety Bond, (ii) if the institution that issued an 

outstanding Surety Bond has indicated its intent not to renew such Surety Bond, provide a substitute 

Surety Bond or another form of security in accordance with Subsection 2.2 at least twenty (20) 

Business Days prior to the expiration of the outstanding Surety Bond, and (iii) if an institution issuing 

a Surety Bond shall fail to honor Buyer’s properly documented request to draw on an outstanding 

Surety Bond, provide an alternative form of security instrument meeting the criteria set forth in 

Subsection 2.2 within five (5) Business Days after such refusal. 

2.3. Replacement Project 

    Until December 31, 2024, Seller may, at its option, provide written 

notice no more than two (2) times to Buyer via a completed Exhibit J Replacement Project Agreement 

that it has elected to replace the Plant in Part I or add additional Capacity with the replacement 

project(s) identified in the completed Exhibit J Replacement Project Agreement.  

 The replacement or additional project(s) must meet the following criteria: 
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(a) is consistent with the Plant type identified in Part I, 

(b) is located in MISO Zone 7 or a Border External Resource as defined by MISO that would be 

eligible for Zone 7 Local Clearing Requirement as defined by MISO, and 

(c) is owned by Seller or an Affiliate of Seller.   

    Written notice should include, at a minimum, a completed 

Replacement Project Agreement attached as Exhibit J to this Agreement. Within ten (10) Business 

Days of receiving such written notice, Buyer (acting reasonably) will respond in writing confirming 

acceptance or denying that the replacement or additional project(s) meets the criteria set forth above. 

The failure of Buyer to provide such notice within ten (10) Business Days shall not be deemed to be 

Buyer’s acceptance and agreement to any replacement or additional project(s). Upon Buyer’s 

acceptance and confirmation that the replacement or additional project(s) meets the criteria set forth 

above, this Agreement will automatically be modified in accordance with Exhibit J Replacement 

Project Agreement without the need for any further action by either Party. If Buyer denies that the 

replacement or additional project(s) meets the criteria set forth above, the Agreement shall not be 

modified for the purposes set forth in this Subsection. For the avoidance of doubt, terms and 

conditions of the Agreement including but not limited to those related to Energy Purchase Price, 

Capacity Purchase Price, Target Contract Capacity, Actual Availability, and the guarantees and 

remedies in Exhibit I Scorecard Guarantees shall remain in full force and effect. 

    For the avoidance of doubt and notwithstanding anything to the 

contrary herein, Seller is only obligated to provide Buyer with Contract Capacity in the amount of 

at least 60% of the Target Contract Capacity as contemplated under Section 5.3(c), Commercial 

Operation Date.  Any Capacity above 60% of Target Contract Capacity up to 200MWAC, (x) shall 

be included in the Plant and this Agreement and (y) must be in accordance with (a) the Contract 

Capacity definition, (b) Subsection 2.3, Replacement Project, and (c) Section 4, Metering, for both 

Contract Capacity and Installed Capacity. Any capacity above 200MWAC as added subject to 

Seller’s determination and Buyer’s acceptance, up to the Target Contract Capacity, (x) shall be 

included in the Plant and this Agreement, provided that Seller and its Affiliates shall be permitted 

to allocate or market any such capacity above 200 MWAC to any Person and (y) must be in 

accordance with (a) the Contract Capacity definition, (b) Subsection 2.3, Replacement Project, 

and (c) Section 4, Metering, for both Contract Capacity and Installed Capacity.  

 The Parties agree to use commercially reasonable efforts to discuss the inclusion of 

supplementary Persons as counterparties to the PPA in the event such inclusion becomes 
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necessary due to the acquisition of replacement or additional capacity. Buyer shall not be required 

to amend this PPA or engage in the formation of a new PPA with more than a single Person as a 

counterparty. The decision to amend this PPA or enter into a new PPA shall remain solely within 

the discretion of the Buyer. 

3. PRODUCT TO BE SUPPLIED  

  Subject to the terms and conditions of this Agreement, beginning on the Commercial 

Operation Date, and continuing until the termination of this Agreement, Seller agrees to sell and 

supply to Buyer, and Buyer agrees to accept and purchase from Seller, all Product that Seller 

supplies and/or delivers to Buyer under this Agreement.  Compensation for such Product shall be 

paid in accordance with Section 7, Compensation.   

  Seller shall accomplish delivery of Delivered Energy hereunder by delivering energy 

from the Plant to the Point of Delivery for settlement in the MISO market and performing the 

obligations and responsibilities in accordance with Section 4, Metering.  Seller shall be responsible 

for all interconnection, electric losses, transmission and ancillary service arrangements and costs 

required to deliver energy from the Plant to the Point of Delivery for settlement in the MISO market. 

Subject to the terms and conditions of this Agreement, beginning on the Commercial 

Operation Date and continuing until the termination of this Agreement, Buyer agrees to provide fixed 

energy pricing to Seller for all Delivered Energy that Seller supplies from the Plant to MISO on a 

Monthly basis. The provision of such fixed energy pricing shall be accomplished in accordance with 

Section 7, Compensation. Notwithstanding the foregoing, Buyer shall not be entitled to any Incidental 

Energy or Test Energy delivered to MISO, and Seller may sell such Incidental Energy or Test Energy 

to any third party through any means Seller deems appropriate. 

Seller shall accomplish delivery of Resource Adequacy Capacity hereunder by 

submitting the appropriate transactions in MISO’s Module E Capacity Tracking tool, or any successor 

system (“MECT”) to electronically assign such Resource Adequacy Capacity to Buyer.  Buyer shall 

accomplish receipt of Resource Adequacy Capacity by confirming the appropriate transaction(s) 

submitted by Seller in the MECT. Seller and Buyer shall accomplish delivery and receipt of Resource 

Adequacy Capacity by submitting and confirming the appropriate transaction(s) in the MECT ten (10) 

Business Days prior to the annual Fixed Resource Adequacy Plan deadline, as such term is defined 

by MISO. The submitting and confirming of the appropriate transaction(s) in the MECT shall be 

conducted by the Parties in accordance with the requirements of MISO Rules and other applicable 

rules adopted by the MISO regarding the MECT. Failure by Buyer to receive Resource Adequacy 
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Capacity after Seller’s delivery of such Resource Adequacy Capacity has been completed shall not 

excuse Buyer’s obligation to pay for such Resource Adequacy Capacity and Seller will be deemed 

to have delivered such Resource Adequacy Capacity for all purposes hereunder, including for 

determining Compensated Capacity hereunder. Seller’s delivery of Resource Adequacy Capacity 

shall satisfy Seller’s obligation to deliver any items listed in clause (b) of the definition of Product. 

Notwithstanding the remainder of this paragraph, if any Resource Adequacy Capacity is not 

ultimately delivered to Buyer then title to such Resource Adequacy Capacity shall be deemed to 

have remained with Seller at all times regardless of any underlying Delivered Energy and/or 

Incidental Energy that was delivered to Buyer. Title to all Resource Adequacy Capacity (including 

all costs and liability with respect thereto arising after the Point of Delivery) transfers to Buyer 

concurrently with the delivery of Resource Adequacy Capacity from Seller to Buyer in the MECT, 

or any successor system. 

  Seller shall use commercially reasonable efforts to ensure the receipt of Delivered 

RECs by Buyer within one hundred twenty (120) Days after the end of each applicable Billing Month.  

Seller shall register the Plant with MIRECS as soon as practical following the Commercial Operation 

Date. Within thirty (30) Days following the Commercial Operation Date, Buyer shall register, establish 

and maintain an account with MIRECS and provide information regarding such account to Seller, 

such that Seller may utilize a forward transfer or transfer-redirect process to allow Delivered RECs 

to be directly deposited into Buyer’s MIRECS account. Seller shall use commercially reasonable 

efforts to ensure that the Plant will maintain status as a “Renewable Energy Resource” under Act 

295. Notwithstanding the remainder of this paragraph, if any Environmental Attributes are not 

ultimately delivered to Buyer then title to such Environmental Attributes shall be deemed to have 

remained with Seller at all times regardless of any underlying Delivered Energy and/or Incidental 

Energy that was delivered to Buyer. Title to all Environmental Attributes associated with the 

Delivered Energy transfers to Buyer concurrently with the delivery of the Delivered RECS from 

Seller to Buyer in MIRECS, or any successor system.  

3.1. Permits and Laws 

   Seller shall be responsible to (i) secure all applicable licenses and permits 

required by law, regulation or ordinance as necessary to perform its obligations under this 

Agreement, including, but not limited to, those pertaining to the generation of electric energy and the 

sale of electric capacity from the Plant  and (ii) maintain all such licenses and permits necessary to 

perform its obligations under this Agreement throughout the term of this Agreement.  In addition, 

Seller shall comply with all applicable ordinances, laws, orders, rules and regulations, including, but 
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not limited to, those pertaining to the above licenses and permits made by any governmental 

authority or public regulatory body having jurisdiction over Seller or Seller’s Plant.  At any time during 

the term of this Agreement, Buyer may request in writing that Seller provide copies of any such 

licenses and permits, and Seller shall so provide them within five (5) Business Days. 

3.2. Emission Allowances/Environmental Attributes 

All emission allowances and other Environmental Attributes, including any 

greenhouse gas emission reductions, at any time allocated to Seller’s Plant and associated with 

Delivered Energy, shall from and after the delivery of such Delivered Energy, be the property of 

Buyer.  Seller shall, at no cost to Seller, assign and/or execute any documents necessary to either 

(i) transfer ownership (to the extent owned by Seller; provided, however, that Seller shall take no 

action to circumvent Buyer’s acquisition of such allowances pursuant to this Subsection 3.2), or 

(ii) designate Buyer as Seller’s agent to acquire ownership, of any and all emission allowances 

and/or other Environmental Attributes (such as Renewable Energy Credits) associated with 

Delivered Energy for Buyer up to the amount specified in this Subsection 3.2 in each case, to the 

extent not accomplished through delivery of Delivered RECs in accordance with Section 3.  

Notwithstanding the foregoing, all Federal Tax Benefits and other state and local tax benefits shall 

remain the property of the Seller.  The foregoing emission allowances and other Environmental 

Attributes may be used by Buyer to satisfy the requirements of Act 295 and any other applicable 

ordinances, laws, orders, rules or regulations pertaining to emission allowances and other 

Environmental Attributes (including, but not limited to, requirements for renewable energy 

production) made by any governmental authority or public regulatory body; provided that Seller 

has no obligation to ensure that any such emission allowances or other Environmental Attributes 

satisfy any such future ordinances, laws, orders, rules or regulations that are not in effect as of 

the execution of this Agreement. 

3.3. Renewable Energy Registration 

   Seller represents and warrants as of the Effective Date of this Agreement 

that the Plant from which Delivered RECs are to be purchased by Buyer hereunder will qualify as 

a “renewable energy resource” or “renewable energy system,” as applicable, pursuant to Act 295 

and Act 342. Seller shall, to the extent such qualification requirements are still in effect under 

Michigan law and applicable to the Plant, (i) promptly after the Commercial Operation Date, 

register the Plant as such “renewable energy resource” or “renewable energy system” in MIRECS 

and (ii) maintain such registration for the duration of this Agreement. Seller shall be responsible 

for any costs associated with such registration for the term of this Agreement. 
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   Seller shall cooperate with Buyer, at Buyer’s expense, to certify the Plant 

as a renewable energy resource under any other renewable energy standard for which the Plant 

may qualify in order that Buyer may sell Delivered RECs which Buyer deems to be surplus to its 

requirements under Act 295 and Act 342.  Seller shall cooperate with Buyer, at Buyer’s expense, 

to enable Buyer to obtain the benefits associated with Buyer’s Environmental Attributes for 

purposes other than renewable energy standards, including, but not limited to, new classes or 

types of Environmental Attributes created following the Effective Date. 

4. METERING 

  All Delivered Energy that is delivered by Seller to the Point of Delivery shall be 

metered at the billing meter installation(s) for the Plant provided pursuant to the Interconnection 

Agreement and shall be separately metered from electric energy generated by generating facilities 

other than the Plant.  Interval registering meters are required for each generating asset served. To 

determine the amount of Delivered Energy, the metered values shall be the values used by MISO 

for financial settlement at the CPNode, as defined and assigned by MISO, for the Plant.  Seller shall 

be responsible for providing meter data associated with the Plant to MISO and shall also provide all 

such meter data (in the same format and at the same time) to Buyer. 

  The Delivered Energy allocated to this Agreement shall be determined on a pro rata 

basis in accordance with Buyer’s Share. 

  Seller shall provide Buyer six (6) months’ written notice prior to the expected initial 

operation of any additional solar generation facilities at the Plant Site which would change the 

Installed Capacity by more than five percent (5%) from the Installed Capacity on the Commercial 

Operation Date.  For the avoidance of doubt, Seller shall have the right to make any and all additions, 

replacements, repairs or modifications to the Plant at any time, in Seller’s sole discretion without 

Buyer’s consent, so long as the foregoing sentence is complied with. Any change in Contract 

Capacity (in MWAC measured at the Point of Delivery) following the date that is three hundred sixty-

five (365) days after the Commercial Operation Date must be agreed to in writing by both parties. 

5. CONSTRUCTION OF PLANT AND COMMERCIAL OPERATION DATE  

 
5.1. Seller’s Responsibility 

   Seller shall have sole responsibility for the planning, design, procurement, 

construction, start-up, testing, and licensing of the Plant subject to:  (1) meeting all appropriate civil, 

environmental, electrical and other applicable codes and regulations required by federal, state, 
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municipal, or any other governmental agencies; and (2) obtaining all necessary authorizations and 

permits. 

   Seller shall have sole responsibility for the acquisition of sufficient real 

property interests in the Plant Site to permit the construction and operation of the Plant for the 

expected duration of the Plant’s operation at the Plant Site. 

5.2. Seller’s Obligation With Respect to Construction Start 

Seller shall provide Buyer with written confirmation of the construction start 

date and written confirmation from the contractor that work on the Plant construction has begun 

including the initial installation of a portion of the Plant foundations and delivery of a portion of the 

Plant equipment to the construction site. After the construction start date and until the Commercial 

Operation Date, Seller shall submit to Buyer, prior to the tenth (10th) Business Day of each 

Month, construction progress reports substantially in the form attached hereto as Exhibit H or 

otherwise in a similar form satisfactory to Buyer. If the construction start date fails to occur on 

or before the Target COD (as may be adjusted with Day-for-Day extensions for Permitted 

Extensions), Buyer may, at its option, terminate this Agreement by giving Seller written notice within 

thirty (30) Business Days after such date, unless Seller has commenced construction prior to the 

issuance by Buyer of such notice. 

5.3. Commercial Operation Date 

   The Commercial Operation Date will be the first date on or after the Early 

COD as identified in Part I and on or before the Termination Deadline COD, (subject to a Day-for-

Day extension for Permitted Extensions), upon which all of the following conditions precedent have 

been satisfied: 

(a) Seller shall have provided to Buyer an officer’s certificate from an officer 

of Seller stating  that  it has obtained all necessary licenses, permits, 

certificates and approvals required under Subsection 3.1, Permits and 

Laws; 

(b) Seller shall have provided proof reasonably acceptable to Buyer that it 

has an executed Interconnection Agreement for the Plant and that Seller 

has been authorized under the terms of such agreement to begin parallel 

operation;  

(c) Seller shall have provided proof reasonably acceptable to Buyer that at 

least 60% of Target Contract Capacity has been Commissioned and 
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allocated to Buyer under this Agreement. A certificate from an 

independent, licensed professional engineer will be deemed to be 

acceptable proof for purposes of the foregoing; and 

(d) Seller has confirmed to Buyer in writing that the Plant is capable of 

commencing delivery of energy. 

 Seller shall request Buyer to confirm the Commercial Operation Date by 

providing Buyer with a written notice indicating that Seller believes the Plant has satisfied the above 

conditions as of a date specified in such notice.  Buyer shall provide written notice to Seller within 

fifteen (15) Business Days of receipt of Seller’s notice stating that either Seller has satisfied all of the 

above conditions precedent or providing reasons why Seller has not satisfied all of the above 

conditions precedent; provided that failure of Buyer to provide such notice within fifteen (15) Business 

Days shall be deemed to be Buyer’s acceptance and agreement that such conditions have been 

satisfied. 

 To ensure that the Seller will perform all of its obligations under this 

Agreement and that the Plant will be complete and ready to operate by the Termination Deadline 

COD, Seller shall provide Buyer either (i) an earnest money cash deposit, (ii) a Surety Bond, (iii) 

a Guaranty or (iv) an unconditional and irrevocable direct pay Letter of Credit in Buyer’s name, in 

an amount equal to sixty thousand dollars ($60,000.00) per MWAC times 200 MWAC ($60,000.00 

x 200 MWAC = $12,000,000) (each of the clauses (i) through (iv) as applicable, the ”Earnest Money 

Deposit”), on or before the date that is thirty (30) Days after the Approval Date through such time 

as the Early Termination Security is provided pursuant to Subsection 2.2. Seller shall earn interest 

on any Earnest Money Deposit it provides to Buyer in the form of a cash deposit from and 

including the date of such deposit to but excluding the date such cash is returned at a rate per 

annum equal to the Interest Rate. If the Seller fails to provide such the Earnest Money Deposit by 

the date specified herein, Buyer shall have the right to terminate this Agreement by providing 

written notice to Seller of its election to terminate within sixty (60) Days following the Approval 

Date.  

 If the Commercial Operation Date fails to occur on or before the Target COD, 

as identified in Part I (which Target COD shall be subject to a Day-for-Day extension for Permitted 

Extensions), for each Day that Seller fails to reach the Commercial Operation Date after the Target 

COD (subject to Permitted Extensions), Seller shall pay Buyer an amount equal to the product of 

$333.34 per MWAC times 200 MWAC ($333.34 x 200 MWAC = $66,668), as liquidated damages 

(“Delay Damages”) until the earlier to occur of (i) the Commercial Operation Date, and (ii) the 
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effective date of any termination of this Agreement.  If Seller fails to pay Delay Damages within ten 

(10) Business Days of Seller’s receipt of an invoice for such payment, Buyer may obtain Delay 

Damages by withdrawing cash from the cash deposit, claiming on the Guaranty or drawing on the 

Surety Bond or Letter of Credit, as applicable, provided by Seller as the Earnest Money Deposit. If 

Seller fails to achieve the Commercial Operation Date by the Termination Deadline COD, Buyer shall 

have the right to both (i) terminate this Agreement upon written notice to Seller, provided that such 

notice is given by Buyer prior to the Commercial Operation Date, to be effective as of the date 

specified in such notice and (ii) retain the Earnest Money Deposit (less any Delay Damages owed 

that were not deducted from the Earnest Money Deposit). Termination of this Agreement and 

retention of the Earnest Money Deposit as described in the preceding sentence shall be Buyer’s sole 

and exclusive remedy pertaining solely to this Agreement for Seller’s failure to achieve a timely 

Commercial Operation Date.  Notwithstanding anything in this Agreement to the contrary, Seller’s 

aggregate liability (excluding obligations of Seller under Section 13, Indemnity) to Buyer solely under 

this Agreement for all obligations, damages and other amounts prior to the occurrence of the 

Commercial Operation Date (including with respect to an Event of Default set forth in Subsection 8, 

Events of Default, and with respect to payment of Delay Damages) may not exceed the amount of 

the Earnest Money Deposit. 

 Any portion of the Earnest Money Deposit, including accumulated interest 

above the Earnest Money Deposit, remaining upon expiration or termination of this Agreement, 

after deduction for any payment obligations still owing to Buyer, shall be returned to Seller by 

Buyer within thirty (30) Days of such expiration or termination or by such earlier date as is 

otherwise required hereunder.  Seller may change the form of Earnest Money Deposit at any time 

and from time to time upon reasonable prior notice to Buyer provided that (i) such security 

constitutes an acceptable form of Earnest Money Deposit and (ii) Seller delivers to Buyer the 

replacement security instrument prior to terminating or withdrawing the then existing security 

instrument.  If at any time the Earnest Money Deposit held by Buyer, excluding any accumulated 

interest for cash deposits, is in an amount more than the amount then required to be provided by 

Seller hereunder, whether due to Seller providing replacement security, a reduction to the Earnest 

Money Deposit or otherwise, Buyer shall promptly return such excess to Seller. If a cash deposit is 

used as the Earnest Money Deposit, Seller shall be entitled to receive from Buyer the balance of 

the cash Earnest Money Deposit, including any accumulated interest, less any Delay Damages 

as described in the preceding paragraph. If a Letter of Credit, Guaranty or Surety Bond is used 

as the Earnest Money Deposit, Buyer will not draw against such Letter of Credit, or Surety Bond, 

or make a claim on such Guaranty, in each case to recover liquidated damages for any Day that 
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is on or after the Commercial Operation Date; provided that this sentence will not restrict Buyer 

from drawing against the Letter of Credit, or Surety Bond, or make a claim on such Guaranty for 

any additional amount it is otherwise entitled to under this Agreement. Any remaining balance in 

the Earnest Money Deposit of any form, including any Guaranty, Surety Bond or Letter of Credit 

associated therewith, will be returned or released to Seller, as applicable, by Buyer upon Seller’s 

provision of Early Termination Security in accordance with Subsection 2.2, Security for 

Performance, provided that any provision of Early Termination Security will not impair Buyer’s 

right to access the Earnest Money Deposit for purposes of collecting damages accrued or 

otherwise owed under this Subsection 5.3 related to the period prior to the Commercial Operation 

Date.  Seller may, in its sole discretion apply any balance remaining in the Earnest Money Deposit, 

including any Guaranty, Surety Bond or Letter of Credit associated therewith, towards the Early 

Termination Security Amount then required under this Agreement, by providing Buyer with at least 

ten (10) Days’ notice prior to the Commercial Operation Date. 

5.4 Test Energy 

Seller shall have the right to provide MISO with Test Energy prior to the 

Commercial Operation Date. Seller may sell such Test Energy to any third party or MISO through 

any means Seller deems appropriate. 

 

6. OPERATION OF PLANT 

6.1. Seller’s Operating Obligations 

   Seller shall operate and maintain the Plant in accordance with Prudent Utility 

Practices, the Interconnection Agreement, and MISO (or any successor thereto) standards and 

MISO Rules which apply to generating units such as Seller’s Plant.  

   Seller shall promptly inform Buyer as to material changes in the operating 

status of the Plant, including, but not limited to, Plant outages pursuant to Subsection 6.2, Outages 

of Generating Equipment  

   Seller shall timely provide Buyer with the Plant’s dispatch instructions from 

MISO associated with the Plant’s day-ahead award in the MISO energy market. Such day-ahead 

award shall be provided as soon as reasonably practical, but in no event later than the start of the 

MISO operating day in which the day-ahead award applies. 
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6.2. Outages of Generating Equipment 

   Seller shall promptly provide to Buyer all material information relating to Plant 

outages and derates of more than 10% (as such percentage may be amended by the written mutual 

agreement of the Parties from time to time) of Plant generating Capacity which would materially 

affect Seller’s ability to deliver electric energy from the Plant to the Point of Delivery.  Such material 

information shall be sufficient for Buyer to reasonably determine and verify the severity and extent of 

such outages and derates, including at a minimum, the date and time when the outage or derate 

began, the cause of the outage or derate, and the anticipated date and time the outage or derate will 

end, if known or as estimated. 

   Seller shall provide to Buyer, as soon as reasonably possible thereafter, an 

oral report of any outages of Plant electric generating Capacity as a result of (1) Seller’s compliance 

with the provisions of Subsection 3.1, Permits and Laws, (2) interruptions or other transmission 

limitations from the Plant to the Point of Delivery which would materially restrict the flow of energy 

from the Plant to the Point of Delivery, or (3) any other circumstance or event that would prevent 

energy from the Plant from being delivered to the Point of Delivery, and their anticipated duration. 

   Seller shall plan and implement scheduled outages and/or planned outages 

of generating Capacity in accordance with the requirements of the MISO Rules and the 

Interconnection Agreement.  Seller shall confirm with Buyer in writing its schedule of generating 

Capacity outages planned by Seller for a Calendar Year by August 1st (as such date may be 

amended by the written mutual agreement of the Parties from time to time) of the prior Calendar 

Year.  At least one (1) week prior to any scheduled outage and/or planned outage, Seller shall 

confirm with Buyer the expected start date of such outage and the expected completion date of such 

outage.  Seller shall notify Buyer of any subsequent changes to the outage.  As soon as practicable, 

any oral notifications shall be confirmed in writing. 

6.3. Capacity Data 

   Seller shall use its commercially reasonable best efforts to maximize the 

amount of Resource Adequacy Capacity available from the Plant, including (i) if the Commercial 

Operation Date occurs prior to June 1, 2028, using good faith efforts during the period lasting until 

June 1, 2028 to maximize the amount of Resource Adequacy Capacity recognized by MISO in 

respect of the Initial Phase or the Plant, as applicable, for the Planning Year ending May 31, 2028, 

(ii) ensuring that the Interconnection Agreement provides for a minimum of Network Resource 

Interconnection Service (defined in the MISO Rules) equal to the nameplate Capacity of all 
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generating facilities covered by such agreement, and (iii) minimizing the amount of scheduled 

maintenance during such times as are applicable for the determination of the Plant’s Resource 

Adequacy Capacity to the extent consistent with Prudent Utility Practices, and (iv) use best efforts to 

provide advanced notice to MISO of outages in a manner that minimizes detrimental impacts to 

Resource Adequacy Capacity accreditation by MISO. 

   Seller shall comply with all requirements established by (a) any regulatory 

agency and/or (b) any electric power reliability organization (including, but not limited to, MISO, 

ReliabilityFirst Corporation, or NERC), that has jurisdiction over Buyer to enable the Buyer to receive 

the Plant’s Resource Adequacy Capacity from Seller in the MECT. Seller shall submit, if necessary, 

applicable data to Buyer by the dates established by the Parties, but in no event shall any such dates 

be later than one (1) week prior to the deadlines established by MISO for such data. 

6.4. Obligations to MISO 

   Seller shall be responsible for registering the Plant’s CPNode (as such term 

is defined by MISO) with MISO.  All MISO charges and payments associated with such CPNode 

are the responsibility and property, as applicable, of Seller.  Throughout the term of this 

Agreement, Seller shall either be a member of MISO and be qualified as a Market Participant 

under MISO Rules, or shall have entered into an agreement(s), at Seller’s cost, with a Market 

Participant(s) that will perform all of Seller’s MISO-related obligations, including MDMA 

responsibilities, in connection with the Plant and this Agreement.  For the avoidance of doubt, 

Seller or its agent as Market Participant for the Plant, will, at its sole discretion control the 

operation of the Plant, including any and all scheduling, dispatch and bidding into the relevant 

MISO energy markets, and any revenues derived from such activities.  Seller shall also be 

responsible for communicating outages to MISO and Buyer in accordance with the MISO Rules 

and Subsection 6.2, Outages of Generating Equipment. 

6.5. Communications 

   Seller shall cooperate with Buyer to enable Buyer to monitor, in real time, 

all energy generated by the Plant.  Seller shall only be responsible for expenses related to the 

installation and maintenance of such equipment that is necessary to be installed at the Plant Site 

as required (as of the Commercial Operation Date) by the Interconnection Agreement, MISO, 

Federal Energy Regulatory Commission, NERC, MPSC, ReliabilityFirst Corporation, or any other 

governmental or regulatory authority having jurisdiction over the Plant.  If any additional real-time 

meter and related communications equipment is required to enable such monitoring by Buyer, 
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Buyer shall pay for such equipment.  If the applicable electric transmission system owner or 

operator requires a release by Seller or permission from Seller to disclose such real-time 

information or to install real-time meter and related communications equipment, Seller shall 

provide such release or grant such permission.  

6.6. Uncompensated Curtailments 

   Buyer shall not be obligated to accept electric energy or make payments 

based on electric energy delivered pursuant to Section 7, Compensation, for any electric energy 

which Seller may have available at the Plant during any of the following events which in each 

case shall be deemed to constitute an Uncompensated Curtailment: (i) Emergencies that limit 

Seller’s ability to deliver energy from the Plant, or the transmission owner’s or transmission 

operator’s ability to accept, energy from the Plant, (ii) events of Force Majeure, (iii) Exempt 

Operational Periods, (iv) planned or unplanned transmission system outages that limit Seller’s 

ability to deliver, or the transmission operator’s ability to accept, energy from the Plant or that limit 

the transmission operator’s ability to distribute such energy to customers, (v) planned or 

unplanned outages of the Plant, or (vi) any other curtailment or order from any Reliability Authority, 

regulator, or other lawful authority with respect to which Seller is required to comply (whether 

received directly by Seller or communicated from Buyer to Seller) to cease or modify operation of 

Seller’s Plant for reasons other than uneconomic market conditions (but excluding any economic 

curtailment of the Plant’s output in whole or in part under instruction from MISO, Buyer or any 

other Person to cease operations at Seller’s Plant when hourly day-ahead or real-time LMPs for 

the Plant’s CPNode are less than $0/MWh, which shall constitute a Compensated Curtailment).  

For avoidance of doubt, and consistent with the definition of Compensated Curtailment, any 

curtailment that is not an Uncompensated Curtailment is a Compensated Curtailment.  

Notwithstanding the above, should Buyer fail to receive verification of its determination of an 

Exempt Operational Period from the MPSC as described in 18 CFR § 292.304(f)(4), if applicable, 

then such determination shall be deemed to be a Compensated Curtailment and Buyer shall be 

obligated to make such payments for all electric energy which Seller had available at the Plant, 

whether or not delivery of such electric energy was suspended due to Buyer’s notification to Seller 

under 18 CFR § 292.304(f)(4). Notwithstanding anything to the contrary in this Agreement, the 

Parties agree that this Agreement was not entered into between the Parties for the purposes of 

satisfying the Buyer’s must purchase obligation in accordance with “Qualifying Facilities” under the 

Public Utility Regulatory Policies Act of 1978, Public Law 95-617, 92 Stat 3117 and the implementing 

Federal Regulations promulgated thereunder as such are amended to the Effective Date of this 
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Agreement and appear at 18 CFR §§ 292.101 through 292.602, throughout the term of this 

Agreement; and therefore both of the following apply:  (i) all provisions regarding Exempt 

Operational Periods herein shall be disregarded, and (ii) any event that would otherwise be 

classified as an Exempt Operational Period shall not constitute an Uncompensated Curtailment. 

6.7. Contract Termination Requirements 

If required by the MISO Rules or the Interconnection Agreement, Seller 

shall inform Buyer via written notice if Seller plans, upon expiration of this Agreement, to (i) 

register the Plant with MISO or (ii) mothball or retire the Plant. Such notice shall be provided 

by Seller to Buyer on or before the end of October in the year prior to the termination of this 

Agreement, or within twenty (20) Days of any notice provided in accordance with Section 10, 

Early Termination. The Parties shall cooperate with each other to undertake the activities 

necessary to register, mothball, or retire the Plant in accordance with the MISO Rules. Seller 

shall indemnify Buyer against any costs, charges or penalties imposed on Buyer by a third 

party as a result of Seller’s failure to comply or to cooperate with Buyer to comply with the 

MISO Rules as described in this Subsection 6.7. 

6.8. New Regulations 

In the event that the United States government, including, but not limited 

to the Environmental Protection Agency, and/or any other governmental entity, implements 

regulations during the term of this Agreement and such regulations make continued operation of 

the Plant materially and substantially uneconomical such that continued operation is no longer 

feasible, prudent and/or sustainable and Seller wishes to terminate this Agreement as a result, 

Seller shall provide twelve (12) months’ written notice to Buyer of such fact, and provide 

sufficient supporting information to evaluate this claim (unless twelve (12) months’ notice is 

not commercially and/or legally feasible under the circumstances, in which case Seller shall 

provide such notice as is commercially and/or legally feasible under the circumstances). This 

Agreement will terminate at the time specified in such notice and neither Party shall have 

any further obligations hereunder except for those obligations which survive such termination, 

including, but not limited to, the indemnity provided in Subsection 6.7, Contract Termination 

Requirements. 
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7. COMPENSATION 

7.1. Energy Payment 

Commencing with the Commercial Operation Date and continuing for the 

term of this Agreement, Seller shall pay to Buyer the LMP Payment associated with Delivered Energy 

which Buyer is entitled to hereunder. Such payments shall be made on a Monthly basis. 

Commencing with the Commercial Operation Date and continuing for the term of this Agreement, 

Buyer shall pay Seller the Energy Purchase Price, as shown in Exhibit E, for Delivered Energy 

delivered by Seller for the applicable Billing Month.  Payments shall be reduced by the Monthly 

Escrow Payment in accordance with Subsection 2.2, Security for Performance, if applicable. Such 

payments shall be made on a Monthly basis, pursuant to Subsection 9.1, Billing Procedure. 

Seller shall maintain an Actual Availability equal to or greater than ninety 

percent (90%) for each Planning Year during the Contract Term (the “Availability Standard”). For any 

Planning Year during which Seller fails to achieve the Availability Standard, Seller will pay Buyer 

$7.50 for each Availability Shortfall MWh (the “Availability Damage Payment”); provided, however, 

that in no event shall the Availability Damage Payment owed by Seller for any Contract Year exceed 

an amount equal to the Early Termination Security Amount for such Contract Year divided by 5.0, 

subject to Section 26, Limitation of Liability 

Within thirty (30) days of the conclusion of (a) the first full Planning Year, (b) 

each Planning Year thereafter, and (c) the termination of this Agreement, Seller shall deliver to Buyer 

a calculation showing Seller’s computation of the Actual Availability of the Plant for the previous 

Planning Year and the Availability Damage Payment, if any, due to Buyer (the “Annual Availability 

Report”).  If an Availability Damage Payment is due from Seller, Seller will pay such Availability 

Damage Payment no later than twenty (20) days after providing the Annual Availability Report.  The 

requirement to pay such Availability Damage Payment, shall survive any termination of this 

Agreement until the final Planning Year or partial Planning Year has been reconciled. 

Seller’s payment of the Availability Damage Payment is Buyer’s sole and 

exclusive remedy and the sole liability of Seller to Buyer for Seller’s failure to satisfy the Availability 

Standard for any given Planning Year. 

In the event the delivery of energy is curtailed due to a reason that qualifies 

as a Compensated Curtailment, and such curtailment results in Lost Production, Seller shall be 

entitled to Lost Production Damages on a monthly basis as its sole and exclusive remedy and 

Buyer’s sole and exclusive liability. Seller shall provide to Buyer relevant data and supporting 
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documentation so that Buyer can verify the calculation of Lost Production. Lost Production must 

be calculated using data from Seller’s Supervisory Control And Data Acquisition System and 

based on actual measurements during the applicable time as recorded by the Plant’s 

measurement instrumentation. In the event that Lost Production cannot be calculated based upon 

actual measurements during the applicable time, Seller shall calculate Lost Production using 

production modeling software mutually agreed to by Buyer and Seller which considers weather 

conditions prevalent during the applicable time. Buyer is not obligated to arrange alternative 

transmission services during any Compensated Curtailment.  Seller is not entitled to 

compensation for Lost Production if energy is curtailed due to any reason that qualifies as an 

Uncompensated Curtailment.  For the avoidance of doubt, to the extent that there is a 

Compensated Curtailment, Seller still has the right to sell Products from the Plant in the real-time 

market, and any amounts received or charges incurred by Seller as a result of such sales shall 

be solely for Seller’s account. 

7.2. Capacity Payment   

   Commencing with the Commercial Operation Date and continuing for the 

term of this Agreement, Buyer shall pay Seller the Capacity Purchase Price, as indicated in Part I, 

for Compensated Capacity up to the Contract Capacity delivered by Seller for the applicable Billing 

Month.  Such payments shall be made on a Monthly basis. 

   For the avoidance of doubt, Compensated Capacity shall be determined by 

first calculating, for the applicable Planning Period, (i) the Initial Resource Adequacy Capacity of the 

Plant, and (ii) the actual Resource Adequacy Capacity awarded to the Plant by MISO and to which 

Buyer is entitled under this Agreement. Compensated Capacity shall be the average of the Initial 

Resource Adequacy Capacity and the actual Resource Adequacy Capacity awarded, as determined 

on a monthly basis. For example, if the Initial Resource Adequacy Capacity is 10 ZRCs and the 

actual Resource Adequacy Capacity awarded to Seller’s Plant is 5 ZRCs for a Planning Period, the 

Compensated Capacity for the Planning Period will be 7.5 ZRCs. Also, for example, if the Initial 

Resource Adequacy Capacity is 10 ZRCs and the actual Resource Adequacy Capacity awarded to 

Seller’s Plant is 15 ZRCs for a Planning Period, the Compensated Capacity for the Planning Period 

will be 12.5 ZRCs. 

   Seller shall receive a monthly capacity payment based on the Capacity 

Purchase Price as indicated in Part I, multiplied by the amount of Compensated Capacity, in ZRCs, 

calculated according to the methodology described in the preceding paragraph. The current resource 

Planning Period is the 3 month period that begins on March 1st, June 1st, September 1st, or December 
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1st. Payments shall be reduced by any applicable monthly interconnection cost owed by Seller to 

Buyer; provided that Seller and Buyer agree that for this Agreement, no such costs are applicable. 

The Capacity Purchase Price identified in Part I, will be applicable for the term of this Agreement. 

7.3. No Incidental Energy or Test Energy Payment   

   Neither Party shall owe the other Party compensation for any Incidental 

Energy or Test Energy produced by the Plant and delivered to the Point of Delivery. 

7.4. Regulatory Disallowance  

   If the MPSC has ruled in an order that Buyer will not be permitted complete 

recovery from its customers of the capacity and energy charges to be paid pursuant to Section 7, 

Compensation, (a “Disallowance Order”) then Buyer shall have the right to require that the charges 

to be paid by Buyer under Section 7 be adjusted to the charges which the MPSC allows Buyer to 

recover from its customers. Any such adjustment shall be effective no earlier than the date of such 

Disallowance Order. Pending appellate review of such order and final determination of the charges 

that may be recovered by Buyer pursuant to this Agreement, the amounts not paid to the Seller due 

to any such adjustment shall be placed by Buyer in an interest-bearing separate account with the 

administrative costs incurred by that account to be borne by the account. The balance in the separate 

account, less administrative costs, shall be paid to the appropriate Party upon the completion of 

appellate review which establishes the charges that Buyer will be permitted to recover from its 

customers. Future capacity and energy charges to be paid by Buyer shall be no greater than will be 

recoverable from Buyer’s customers pursuant to such final appellate determination.  

   Seller shall refund to Buyer any portions of the capacity and energy charges 

paid by Buyer to Seller under this Agreement which Buyer is not permitted, for any reason, to recover 

from its customers through its electric rates, or at Buyer’s sole option, Buyer shall offset said amounts 

against amounts owed Seller by Buyer as provided in Section 9, Billing. 

   Buyer shall not seek a Disallowance Order and shall use good faith, 

commercially reasonable efforts to oppose any proposal to disallow costs included in the Agreement. 

Nothing in the Agreement shall constitute a waiver of any rights Seller may have to appeal or 

collaterally challenge a Disallowance Order as a violation of Seller’s rights or as otherwise unlawful, 

including any rights or benefits under MCL 460.6j(13)(b).  

   Notwithstanding the foregoing, Seller shall have the right to terminate this 

Agreement without further liability at any time following a Disallowance Order up to sixty (60) Days 

following final resolution of any appeal of or collateral challenge to such order by giving Buyer thirty 
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(30) Days’ notice of such termination.  

   The provisions of this Subsection 7.4 shall govern over any conflicting 

provisions of this Agreement.  

8. EVENTS OF DEFAULT 

   An “Event of Default” shall mean, with respect to a Party (a “Defaulting Party”), the 

occurrence of any of the following: 

  (a) the failure to make, when due, any payment required pursuant to this 

Agreement if such failure is not remedied within five (5) Business Days after written notice; 

  (b) such Party becomes Bankrupt (whether voluntarily or involuntarily); 

  (c) such Party consolidates or amalgamates with, or merges with or into, or 

transfers all or substantially all of its assets to, another entity and, at the time of such consolidation, 

amalgamation, merger or transfer, the resulting, surviving or transferee entity fails to assume all the 

obligations of such Party under this Agreement to which it or its predecessor was a party by operation 

of law or pursuant to an agreement reasonably satisfactory to the other Party; 

  (d) The failure of Seller, after the year in which the Commercial Operation Date 

occurs, to supply any Delivered Energy to the Buyer hereunder for any period of seven hundred thirty 

(730) consecutive Days; provided that any Force Majeure event shall be governed by the provisions 

of Section 12 and not this Subsection 8(d); 

  (e) The making of a representation or warranty that is false or misleading in any 

material respect when made or when deemed or repeated that is not cured within thirty (30) Calendar 

Days after written notice; 

  (f) The failure by Seller to achieve the Commercial Operation Date on or before 

the Termination Deadline COD (subject to a Day-for-Day extension to the Target COD for Permitted 

Extensions). 

  (g) In the event that (i) this Agreement was entered into between the Parties for 

the purposes of satisfying the Buyer’s must purchase obligation in accordance with “Qualifying 

Facilities” under the Public Utility Regulatory Policies Act of 1978, Public Law 95-617, 92 Stat 3117 

and the implementing Federal Regulations promulgated thereunder as such are amended to the 

Effective Date of this Agreement and appear at 18 CFR §§ 292.101 through 292.602, throughout the 

term of this Agreement; and (ii) Seller fails to maintain such "Qualifying Facility" status and such 

breach is not cured within one hundred eighty (180) Days of written notice from Buyer, then Buyer 
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shall have the option of terminating this Agreement. 

(h) The failure of a Party to perform, observe, or comply with any material term 

or condition of the Agreement (except to the extent constituting a separate Event of Default) which 

is not cured within thirty (30) Calendar Days of written notification thereof by the other Party,  except 

that if such failure is not capable of being remedied within such period, then for such longer period 

as is reasonably needed to effect the remedy, not to exceed a total period of sixty (60) Days from 

the date of initial written notification by the other Party, on the condition that the failing Party 

diligently pursues such remedy including, but not limited to: 

(i) Failure of either Party to comply with the material terms and 

conditions of this Agreement; 

(ii) An attempted assignment of the Agreement by either Party if done so 

in violation of Section 16.1, Successors and Assigns; 

(iii) Failure of Seller to provide Buyer commercially reasonable access 

rights to the Plant necessary for either Party to perform its obligations 

under this Agreement, or Seller’s attempt to revoke or terminate such 

access rights; 

(iv) Material modification of the Plant equipment which changes the 

Plant’s Installed Capacity (measured in MWAC at the Point of Delivery) 

or which results in the sum of Delivered Energy and Incidental Energy 

exceeding the Installed Capacity (MWAC), in each case, if done so in 

violation of Section 4, Metering.  However, the repeated violation, 

notice, and curing of the preceding sentence shall not be a curable 

event after eight (8) such occurrences during the term of this 

Agreement.  A notice including the applicable cure period shall be 

considered one (1) occurrence regardless of the amount of instances 

that occurred to initiate the initial notice. 

9. BILLING 

9.1. Billing Procedure 

   As soon as practicable after the end of each Billing Month, but in no event 

later than the twenty-fifth (25th) Day of the Month following the Billing Month, Seller shall submit to 

Buyer a statement (“Statement”) which shall identify any amounts owed by Buyer or Seller pursuant 

to Section 7, Compensation, during such Billing Month and any other amounts owed between the 

Parties with respect to such Billing Month.  Such Statement shall use meter data obtained in 
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accordance with Section 4, Metering.  At least three (3) Days prior to the payment due date, the 

Parties will review the final billing data and confirm the final amount owed by Buyer or Seller, as 

applicable.  If necessary, Seller shall submit a revised Statement to Buyer. 

   The net amount due shall be paid by the owing Party via electronic funds 

transfer of said amount by the last Joint Banking Day of the Calendar Month following the Billing 

Month.  Any amounts not paid when due shall bear interest until paid at the Late Payment Interest 

Rate.  Notwithstanding the previous sentence, in no event will either Party be required to pay interest 

on any amounts owed to the other Party as a result of adjustments made pursuant to the following 

paragraph. 

   In the unlikely event that metering equipment data is unavailable or MISO and 

Seller’s financial settlement for the Plant is performed using data estimated by MISO, Seller may 

render a Statement based on its best estimate (using MISO estimated data, if applicable) of the 

amount owed by Buyer or Seller in order to meet the payment deadline in the second paragraph of 

this Subsection 9.1.  Such a Statement shall indicate that it represents a best estimate of the amount 

owed. Such an estimate may utilize Buyer’s metered data, if available. If such an estimate is used, 

an adjustment shall be made, if necessary, to the next Billing Month Statement issued after the date 

upon which actual data is determined to correct the prior Billing Month estimate.   

9.2. Disputes 

   Each Party may, in good faith, dispute the correctness of any Statement or 

any adjustment to a Statement, rendered under this Agreement and the other Party may adjust any 

Statement for any arithmetic or computational error within three hundred sixty-five (365) Days of the 

date the Statement, or adjustment to a Statement, was rendered.  Any Statement dispute or 

Statement adjustment shall be in writing and shall state the basis for the dispute or adjustment.  

Payment of the disputed amount shall not be required until the dispute is fully resolved, including any 

associated appeals.  Upon resolution of the dispute, any required payment shall be made within two 

(2) Business Days of such resolution along with interest accrued at the Late Payment Interest Rate 

from and including the due date to but excluding the date paid.  Inadvertent overpayments where 

one Party pays the other Party an amount greater than the Statement amount shall be returned 

within two (2) Business Days upon request or deducted by the affected Party.  Any dispute with 

respect to a Statement is waived unless the other Party is notified in accordance with this Subsection 

9.2 within three hundred sixty-five (365) Days after the Statement is rendered or any specific 

adjustment to the Statement is made. 
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10. EARLY TERMINATION 

10.1. Early Termination 

   If an Event of Default with respect to a Party (the "Defaulting Party” shall have 

occurred, and not be cured pursuant to Section 8, Events of Default, (if applicable), the other Party 

(the "Non-Defaulting Party") shall have the right to terminate this Agreement upon thirty (30) 

Business Days' written notice to the Defaulting Party, as provided herein.  In the event of the failure 

by the Defaulting Party to make timely payment due under this Agreement, the Non-Defaulting Party 

shall have the right, as an alternative or in addition to early termination, to recover from the Defaulting 

Party all amounts due, plus interest.   

10.2. Early Termination Payment 

   Upon termination by Buyer pursuant to this Section 10, (other than with 

respect to an Event of Default associated with Subsection 8(f), the exclusive remedy for which is set 

forth in Subsection 5.3), Seller shall owe Buyer the Early Termination Security Amount.  The Early 

Termination Security established in accordance with Subsection 2.2, Security for Performance, 

shall be applied toward satisfying such amount and within twenty (20) Days after Buyer has 

provided notice of termination to Seller pursuant to this Section 10, Buyer shall draw upon or 

withdraw the funds from, the applicable Early Termination Security and apply such funds toward the 

satisfaction of Seller’s obligation to pay the Early Termination Security Amount. The provisions of 

this Section 10 regarding payments shall survive any termination of this Agreement pursuant to 

this Section 10. 

   Upon termination by Seller pursuant to this Section 10, Buyer shall owe 

Seller an “Early Termination Payment” equal to ) (a) an amount equal to the present value of the 

economic loss, if any (excluding Contract Costs), to Seller resulting from such termination for the 

remainder of the Contract Term, determined by Seller in a commercially reasonable manner (the 

“Losses”), minus (b) an amount equal to the present value of the economic benefit to Seller, if any, 

resulting from such termination for the remainder of the Contract Term, determined by Seller in a 

commercially reasonable manner (the “Gains”), plus (c) any amounts owed by Buyer to Seller arising 

prior to such termination, net of any amounts owed by Seller to Buyer arising prior to such 

termination.  If Seller’s Gains exceed its Losses, then clause (ii) shall be equal to zero dollars ($0). 

  The Parties confirm that the express remedies and measures of damages provided 

in this Agreement satisfy the essential purposes hereof. If no remedy or measure of damages is 

expressly herein provided, such as termination by Seller pursuant to this Section 10, the obligor’s 
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liability shall be limited to direct, actual damages and such other remedies as are available at law 

or in equity. 

Buyer shall have no obligation to enter into any subsequent Power Purchase 

Agreement(s) with Seller until such time that any and all amounts owed to Buyer, including any 

applicable early termination payment, are paid.   Unless this Agreement is either (i) terminated or, 

(ii) amended, in each case by mutual consent of the Parties, in any such subsequent Power 

Purchase Agreement, Seller shall not be entitled to a more favorable Capacity Purchase Price or 

Energy Purchase Price than would have been in effect during any remaining term of this 

Agreement. Either Party’s obligation to make payments already due associated with deliveries 

received prior to the date of termination of the Agreement will survive any termination initiated 

under Section 10, Early Termination. 

10.3. Duty to Mitigate 

   Each Party agrees that it has a duty to mitigate damages and covenants that 

it will use commercially reasonable efforts to minimize any damages it may incur as a result of the 

other Party’s performance or non-performance of the Agreement. 

11. ADMINISTRATIVE COMMITTEE 

11.1. Purpose 

   From time to time various administrative and technical matters may arise in 

connection with the terms and conditions of this Agreement which will require the cooperation and 

consultation of the Parties and the exchange of information.  As a means of providing for such 

cooperation, consultation and exchange, an Administrative Committee is hereby established with the 

functions described in Subsection 11.4 hereof.  However, the Administrative Committee shall not (1) 

have the authority to amend this Agreement or (2) diminish in any manner the authority or 

responsibility of either Party as set forth in the various sections of this Agreement. 

11.2. Membership 

   The Administrative Committee shall have two (2) members, with one 

designated by each Party.  Within sixty (60) Days after the Effective Date, each Party shall designate 

its representative on the Administrative Committee and shall promptly give written notice thereof to 

the other Party.  Thereafter, each Party shall promptly give written notice to the other Party of any 

change in the designation of its representative on the Administrative Committee.  The Chairman of 

the Administrative Committee shall be the Buyer’s representative.  All actions taken by the 
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Administrative Committee must be approved by both members. 

11.3. Meetings 

   The Administrative Committee shall meet on dates and at locations (or by 

conference call) to be mutually agreed upon by the representatives.  Meetings may be attended by 

individuals other than the representatives of the Parties. 

11.4. Functions 

   The Administrative Committee shall have the following functions: 

   (a) Provide liaison between the Parties at the management level and 

exchange information with respect to significant matters of design, construction, operation, and 

maintenance of the Plant. 

   (b) Appoint ad hoc committees, the members of which need not be 

members of the Administrative Committee, as necessary to perform detailed work and conduct 

studies regarding matters requiring investigation. 

   (c) Review, discuss and attempt to resolve disputes arising under this 

Agreement. 

11.5. Expenses 

   Each Party shall be responsible for the salary and out-of-pocket expenses of 

its representative and its other attendees.  All other expenses incurred in connection with the 

performance by the Administrative Committee of its functions shall be allocated and paid as 

determined by the Administrative Committee. 

12. FORCE MAJEURE 

12.1. Definition 

   Except as provided below in this Subsection 12.1, the term “Force Majeure” 

means acts or actions beyond the reasonable control of the affected Party, including without 

limitation, acts of God; flood; earthquake; storm or other natural calamity; labor disputes; third-party 

vandalism; war; insurrection; riot; blockades; embargos; epidemic (including the COVID-19 

coronavirus pandemic); curtailment (including any curtailment ordered by any Reliability Authority); 

any act or inaction by, or any order, regulation, quarantine or restriction imposed by, governmental 

authority; fire or explosion not caused by criminal acts by the Party claiming Force Majeure; 

transportation accidents or perils at sea; or other similar cause beyond the reasonable control but 

not due to negligence of the Party affected.  Notwithstanding the foregoing, for purposes of this 
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Agreement, the term “Force Majeure” shall not include: (1) shortages of supplies and shortage of 

fuel, other than shortages of supplies or shortages of fuel occurring in time of calamity which is 

preventing major users in the United States, including the Seller, from obtaining supplies or fuel, as 

applicable, for their operations; 2) mechanical breakdown of Seller’s equipment unless Seller 

demonstrates such breakdown was primarily due to an event of Force Majeure; and (3) strikes or 

labor disturbances of employees of the Party affected that are solely directed at the Party affected.  

The term “fuel” as used in this Subsection 12.1 shall be interpreted to include solar irradiance, except 

to the extent the shortage of solar irradiance was caused by an event of Force Majeure. 

12.2. Obligations Under Force Majeure 

   Force Majeure shall apply to the following situations: 

   (a) If Seller is delayed or rendered wholly or partially unable by the 

occurrence of a Force Majeure event to generate and deliver energy to the Point of Delivery or 

otherwise perform under this Agreement, then, in each case, for the duration of such Force Majeure 

event, subject to the conditions below, and Seller’s obligations under Section 3, Product To Be 

Supplied, (i) Seller’s obligations to supply Product to Buyer, or to otherwise perform under this 

Agreement, and (ii) Buyer’s obligation to pay for Product pursuant to Section 7, Compensation, in 

each case, shall be limited to the amount of Product that Seller supplies and delivers. 

   (b) If Buyer is delayed or is rendered wholly or partially unable by the 

occurrence of a Force Majeure event to receive Product that is supplied or produced by Seller at the 

Point of Delivery, or otherwise perform under this Agreement, then, in each case for the duration of 

such Force Majeure event, subject to the conditions below, (i) Buyer’s obligation to pay Seller for 

Product pursuant to Section 7, Compensation, or to otherwise perform under this Agreement, and 

(ii) Seller’s obligations to supply and deliver Product to Buyer, in each case, shall be limited to the 

amount of Product that Buyer receives.  Notwithstanding the above, the inability to pay for any 

Product shall not be deemed to be an event of Force Majeure hereunder. 

   The Party rendered wholly or partially unable to perform because of a Force 

Majeure event shall promptly give written notice thereof to the other Party, including a description of 

such Force Majeure event, an estimate of the anticipated duration of such Force Majeure event and 

the effect of the Force Majeure event on the Party’s performance obligation.  Unless performance 

has already resumed, the Party rendered wholly or partially unable to perform because of a Force 

Majeure event shall, within thirty (30) Days of the date upon which such notice of Force Majeure was 

provided, and at Monthly intervals thereafter, submit to the other Party an update of the Force 
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Majeure event including a summary of the activities necessary for the Party to resume performance.  

Upon the conclusion of the Force Majeure event, the Party heretofore unable to perform shall resume 

performance of the obligation previously suspended and provide notice to the other Party of when 

the Force Majeure event ceased. 

   Notwithstanding any of the foregoing provisions, if a Party has claimed Force 

Majeure that occurs for more than a total of (i) one hundred eighty (180) Days of Force Majeure prior 

to the Commercial Operation Date, (ii) three hundred twenty-five (325) Days of Force Majeure, during 

any consecutive five (5) year period following the Commercial Operation Date, or (iii) in the event of 

significant damage to Seller’s Plant resulting from an event of Force Majeure, three hundred sixty 

five (365) Days of Force Majeure, during any consecutive five (5) year period following the 

Commercial Operation Date, the non-affected Party shall have a right to terminate this Agreement, 

without any further liability of either Party to the other (other than for obligations that arose prior to 

termination), upon written notice to the affected Party, given at any time while such Force Majeure 

continues after the 180th Day, 325th Day or 365th Day, as applicable in the relevant clause (i), (ii) or 

(iii) above. However, if the affected Party has both (i) provided notice to the non-affected Party that 

it is able to resume performance of its obligations, and (ii) begins to resume performance of its 

obligations prior to delivery of written notice of the early termination from the non-affected Party, such 

notice of early termination from the non-affected Party shall be void. 

12.3. Continued Payment Obligation 

   Any Party’s obligation to make payments already due under this Agreement 

shall not be suspended by Force Majeure.  For the avoidance of doubt, to the extent that Buyer is 

the party affected by a Force Majeure, Seller shall be permitted to sell all or part of the Product which 

Buyer is unable to receive due to the Force Majeure, to any other person in Seller’s sole discretion, 

and Buyer shall not be obligated to compensate Seller for such sold Product. 

13. INDEMNITY 

  The Seller shall indemnify, defend and hold Buyer and its officers, agents and 

employees harmless from any and all liability, claims, demands, costs, judgments, loss or damage, 

including reasonable attorney fees, for personal injury or death to natural persons and/or physical 

damage to tangible property of any Person, to the extent attributable to or resulting from the 

installation, construction, maintenance, possession or operation of the Plant, except those caused 

solely by the negligence or willful misconduct of Buyer.  Without limiting the foregoing, the Seller shall 

at Buyer’s request, defend at Seller’s expense any suit or proceeding brought against Buyer for any 
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of the above-named reasons; provided that Buyer promptly notifies Seller in writing of any such claim 

and promptly tenders to Seller the sole control and defense of any such claim at Seller’s expense 

and with Seller’s choice of counsel.  Buyer shall cooperate with Seller, at Seller’s expense, in 

defending or settling such claim and Buyer may join in defense with counsel of its choice at its own 

expense.  Buyer may not settle any such claim without Seller’s prior written consent.  Seller’s 

indemnification shall not include damage and injuries occurring on Buyer’s own system after the 

Point of Delivery, unless the damage to, or injuries occurring on, such system are caused by the 

negligence or willful misconduct of the Seller. 

  Buyer shall indemnify, defend and hold the Seller, its officers, agents and employees 

harmless from any and all liability, claims, demands, costs, judgments, loss or damage, including 

reasonable attorney fees, for personal injury or death to natural persons and/or physical damage to 

tangible property of any Person, to the extent attributable to or resulting from damage or injuries 

occurring on Buyer’s own system after the Point of Delivery, unless the damage or injuries on Buyer’s 

system is/are caused by the sole negligence or willful misconduct of the Seller.  Without limiting the 

foregoing, Buyer shall at Seller’s request, defend at Buyer’s expense any suit or proceeding brought 

against Seller for any of the above-named reasons; provided that Seller promptly notifies Buyer in 

writing of any such claim and promptly tenders to Buyer the control and defense of any such claim 

at Buyer’s expense and with Buyer’s choice of counsel.  Seller shall cooperate with Buyer, at Buyer’s 

expense, in defending or settling such claim and Seller may join in defense with counsel of its choice 

at its own expense.  Seller may not settle any such claim without Buyer’s prior written consent.  

Buyer’s indemnification shall not include damage and injuries occurring at or before the Point of 

Delivery, unless the damage to, or injuries occurring at such location are caused by the negligence 

or willful misconduct of Buyer. 

14. DISAGREEMENTS 

14.1. Administrative Committee Procedure 

   If any disagreement arises on major matters pertaining to this Agreement, 

either Party may bring the disagreement to the Administrative Committee, which shall attempt to 

resolve the disagreement in a timely manner.  If the Administrative Committee can resolve the 

disagreement, such resolution shall be reported, signed by both parties and shall be binding upon 

the Parties provided such resolution shall not alter or amend this Agreement.  If the Administrative 

Committee cannot resolve the disagreement within a reasonable time, an officer of Buyer or an officer 

of Seller can, by written notice to the members of the Administrative Committee, withdraw the matter 

from consideration by the Administrative Committee and submit the same for resolution to the officer 
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of Buyer and the officer of Seller.  If these representatives of the Parties agree to a resolution of the 

matter, such resolution shall be reported in writing to, and shall be binding upon, the Parties.; but if 

said representatives fail to resolve the matter within thirty (30) Days after its submission to them, 

then either Party may pursue any remedies available at law and equity. 

14.2. Obligations to Continue 

   At all times, pending the resolution of any disagreement, the Parties shall 

continue to perform their obligations pursuant to this Agreement. 

15. CHANGES CONCERNING APPLICABLE LAW 

15.1. Change in Law 

   In the event that there is a change in applicable law or regulation, including 

but not limited to laws or regulations of the State of Michigan, the Federal Energy Regulatory 

Commission, the MPSC or MISO, or in the event MISO ceases or modifies its operations or rules 

such that such modifications have a material effect on this Agreement or either Party’s obligations 

hereunder, then Seller and Buyer shall negotiate in good faith to amend this Agreement or enter into 

other agreements reasonably necessary to preserve and maintain the business agreement between 

the Parties described herein as of the Effective Date and the material terms and provisions of such 

relationship contemplated herein. 

15.2. Change in Zoning Requirements 

   As of the Effective Date, Seller represents and warrants that there are no 

zoning regulations in Day Township or Montcalm County which would reasonably be expected to be 

applicable to the development, construction, ownership, or operation of the Plant. 

   In the event that modifications arise to the zoning regulations for Day 

Township or Montcalm County prior to December 31, 2024 which are reasonably expected to have 

a material impact on the development, construction, ownership or operation of the Plant, Seller shall 

notify Buyer of the change in writing within thirty (30) days, and Seller shall have the option to 

terminate the Agreement within ninety (90) days of such modifications of applicable zoning 

regulations. If Seller terminates the Agreement in accordance with this provision, Buyer will keep 

50% of the Earnest Money Deposit and return 50% of the Earnest Money Deposit to the Seller.  

   In the event that modifications arise to the zoning regulations for Day 

Township or Montcalm County after December 31, 2024 which are reasonably expected to have a 

material impact on the development, construction, ownership or operation of the Plant, Seller shall 
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notify Buyer of the change in writing within thirty (30) days, and the Parties shall negotiate in good 

faith to amend this Agreement or enter into other agreements reasonably necessary to preserve and 

maintain the business agreement between the Parties described herein as of the Effective Date and 

the material terms and provisions of such relationship contemplated herein. 

16. SUCCESSORS AND ASSIGNS; RIGHT OF FIRST REFUSAL 

16.1. Successors and Assigns 

   This Agreement shall inure to the benefit of and be binding upon the 

successors and assigns of the respective Parties hereto.  This Agreement shall not be assigned by 

a Party without the other Party’s prior written consent, which consent shall not be unreasonably 

withheld, but provided that (i) except as stated under any collateral assignment by Seller, any 

assignee shall expressly assume in writing all of assignor’s obligations hereunder in a form 

reasonably acceptable to the non-assigning party; and (ii) no such assignment shall impair any 

security given by Seller hereunder.  Notwithstanding the foregoing, if Buyer is not asked to sign any 

additional document for collateral security purposes, Buyer’s consent is not required for Seller to 

assign this Agreement for collateral security purposes. Any attempted assignment or transfer in 

violation of this Section 16.1 shall be void and not merely voidable.  

   If a lender or financing party has requested that Buyer and Seller enter into a 

consent to collateral assignment of this Agreement to assign this Agreement in connection with any 

loan, lease or other financing arrangement for the Plant, Buyer will enter into a consent to collateral 

assignment substantially in the form of Exhibit C hereto or in such other form as is requested by the 

financing parties and reasonably acceptable to Buyer.  Buyer shall also promptly execute and deliver 

to Seller and its actual and potential (i) lenders, (ii) assignees, (iii) equity investors, and (iv) other 

financing parties, in each case, any documentation reasonably requested by such parties, including 

reasonable estoppel certificates attesting to the existence and force and effect of this Agreement, in 

a form substantially as set forth in Exhibit D or otherwise reasonably acceptable to Seller, Buyer and 

such entities.    

16.2. Right of First Refusal 

   If Seller intends to accept a bona fide written offer to sell all or substantially 

all of the Plant, or to sell a majority interest in Seller’s Company (excluding for the avoidance of doubt 

any sale or transfer by or of Seller’s Company to any Affiliate of Seller, any sale or transfer by or of 

Seller’s Company to any tax equity or similar passive investor, or any sale or transfer by or of Seller’s 

Company in connection with a financing party’s exercise of remedies), to any third party, Seller shall 
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deliver to Buyer written notice of the material terms of such proposed sale, including, but not limited 

to, the purchase price, expected closing date, and any financial security required to be delivered. 

Within thirty (30) Business Days after Buyer’s receipt of said written notice, Buyer shall have the right 

to elect to purchase all or substantially all of the Plant, or such majority interest in Seller’s Company, 

as identified in the written notice, subject to the terms materially set forth in the bona fide written offer 

by delivering written notice to Seller of Buyer’s election to purchase. Buyer’s failure to deliver written 

notice to Seller of its election to purchase, or Buyer’s written declination of purchase, shall permit 

Seller to sell all or substantially all of the Plant, or such majority interest in Seller’s Company, in 

accordance with the terms of the bona fide written offer at any time within one hundred eighty (180) 

Days after the end of the thirty (30) Business Day period for Buyer to make an election.  If Seller 

does not complete a sale within such one hundred eighty (180) Day period, it must submit a new 

bona fide written offer to Buyer in accordance with this Subsection 16.2, Right of First Refusal.  

Buyer’s right of first refusal as outlined above shall be applicable to every instance before Seller 

consummates any prohibited transaction during the entire term of the Agreement. For the avoidance 

of doubt, Buyer’s failure to notify Seller of Buyer’s election to purchase or Buyer’s notice of declination 

to purchase in one instance shall not waive Buyer’s right of first refusal in subsequent sales of all or 

substantially all of the Plant or a majority interest in Seller’s Company. 

   If Buyer provides notice exercising its right to purchase, the Parties shall 

negotiate in good faith to enter into a purchase and sale agreement pursuant to which Buyer will 

purchase all or substantially all of the Plant or a majority interest in Seller’s Company.  Said purchase 

and sale agreement will contain, as conditions precedent to the closing of the sale, approval of the 

transaction by the MPSC and FERC, to the extent applicable. Within ten (10) Days after receipt of 

Buyer’s timely notice to purchase, Seller shall provide Buyer with information or access to information 

as reasonably requested or necessary for Buyer's due diligence regarding the potential purchase of 

the Plant. Information shall continue to be provided by Seller to Buyer as reasonably requested and 

in a form and substance reasonably acceptable to Buyer, and shall include, but not be limited to, 

verification of calculations or information relative to the determination of the potential purchase price. 

Within sixty (60) Days after receipt of Buyer’s timely notice to purchase, Seller shall provide a form 

of purchase and sale agreement for all or substantially all of the Plant or such majority interest in 

Seller’s Company, which shall form the basis of the Parties’ negotiation of the terms and conditions 

of the potential purchase.  The purchase and sale agreement shall provide customary 

representations and warranties made by both Parties and shall be on an “as is, where is”, basis.  

Buyer and Seller each agree that there is no obligation hereunder by either Party to buy or sell all or 

part of the Plant or Seller’s Company until and unless Buyer and Seller mutually agree to the final, 
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negotiated terms and conditions contained in definitive documents which are duly executed by each 

Party. 

   If the Parties agree on definitive documents, then upon satisfaction of all 

conditions precedent to closing, Seller shall assign to Buyer, and Buyer shall assume, pursuant to 

such definitive documents, all of Seller’s right, title and interest in and to all property and agreements 

related to the ownership, operation and maintenance of the Plant.  The closing shall be subject to 

obtaining any governmental, regulatory, and other required third-party consents and approvals for 

the transfer of the Plant and/or Seller’s Company, in addition to satisfaction of other customary 

closing conditions. 

   If the Parties are unable to agree on definitive documents, then Seller shall 

be permitted to sell all or substantially all of the Plant, or such majority interest in Seller’s Company, 

in accordance with the terms of the bona fide written offer at any time within one hundred eighty 

(180) Days after the expiration of the Parties’ negotiations. 

17. GOVERNING LAW; WAIVER OF JURY TRIAL 

  This Agreement shall be deemed to be a Michigan contract and shall be construed 

in accordance with and governed by the laws of Michigan, without regard to principles of conflicts of 

law. 

  WAIVER OF JURY TRIAL.  EACH PARTY WAIVES TO THE FULLEST EXTENT 

PERMITTED BY REQUIREMENTS OF LAW ANY RIGHT TO A TRIAL BY JURY IN CONNECTION 

WITH ANY CLAIM, CAUSE OF ACTION, SUIT OR OTHER PROCEEDING ARISING OUT OF OR 

IN CONNECTION WITH THIS AGREEMENT OR THE IMPLEMENTATION OF THIS 

AGREEMENT. 

18. HEADINGS 

  The various headings set forth in this Agreement are for convenience only and shall 

not affect the construction or interpretation of this Agreement. 

19. NOTICE TO PARTIES 

  Unless otherwise provided in this Agreement, any notice, consent or other 

communication required to be made under this Agreement shall be effective if it is in writing and 

delivered personally or by certified mail (postage prepaid and return receipt requested), reputable 

overnight delivery service, or telecopy or other confirmable form of electronic delivery to the address 

set forth in Part I or to such other address as the receiving Party may designate in writing.   
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20. WAIVER 

  No term or provision of this Agreement shall be deemed waived and no breach 

excused unless such waiver or consent is in writing and signed by the Party claimed to have waived 

or consented.  Any consent by any Party to, or waiver of, a breach by the other Party, whether 

express or implied, shall not constitute a continuing waiver of, or consent to, or excuse any 

subsequent or different breach, nor in any way affect the validity of this Agreement or any part of it, 

or the right of any Party to thereafter enforce any provision of this Agreement. 

21. NONSEVERABILITY 

  The following provisions of this Agreement are hereby declared to be essential 

provisions:  (i) the limitation on Buyer’s obligation to enter into a subsequent power purchase 

agreement with Seller at a higher Capacity Purchase Price in accordance with the last paragraph of 

Subsection 10.2 , (ii) the respective requirements and  obligations of the Parties to indemnify the 

other in accordance with Section 13, (iii) the mutual protections and obligations of the Parties’ 

limitation of liability in accordance with Section 26, (iv) Seller’s requirements to reach commercial 

operation, Buyer’s right to retain earnest money and Buyer’s right to retain liquidated damages in 

Subsection 5.3, and (v) all rights conveyed to the Parties in accordance with Subsection 7. If any 

such essential provision of this Agreement is declared invalid in whole or in material part in a final, 

non-appealable order by a court or other tribunal of competent jurisdiction, then the Parties shall 

promptly enter into good faith negotiations to amend this Agreement to remedy the invalidated 

provision(s) in a manner that reasonably preserves the rights, obligations and economic positions of 

the Parties under this Agreement as if such provision(s) had not been invalidated. If the Parties 

cannot reach a mutual agreement through good faith negotiations to amend this Agreement in 

accordance with the preceding sentence within a period of ninety (90) days, the Party adversely 

affected by such invalidation shall have the right to terminate this Agreement by giving the other 

Party thirty (30) days’ notice of such termination. Notwithstanding the remainder of this Section 21, 

the Parties agree that Buyer retains the right to determine, in its sole discretion, whether to accept 

any proposed or potential amendment that would affect in any way its rights to obtain relief in 

accordance with Subsection 7.  

  If any non-essential provision of this Agreement is held to be invalid or unenforceable, 

it shall be ineffective only to the extent of the invalidity, without affecting or impairing the validity and 

enforceability of the remainder of the provision or provisions of this Agreement and without giving 

rise to any right of termination; provided, however, that Seller and Buyer shall negotiate in good 

faith to amend this Agreement to replace such invalid or unenforceable provision or provisions to 
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give effect to the original intent of Seller and Buyer for the affected provision. 

22. MISCELLANEOUS 

22.1. No Third-Party Beneficiaries 

   This Agreement is intended solely for the benefit of the Parties hereto.  

Nothing in this Agreement shall be construed to create any duty to, or standard of care with reference 

to, or any liability to, any Person not a Party to this Agreement. 

22.2. Disclaimer of Joint Venture, Partnership and Agency 

   This Agreement shall not be interpreted or construed to create an association, 

joint venture or partnership between the Parties or to impose any partnership obligation or liability 

upon either Party.  Neither Party shall have any right, power or authority to enter into any agreement 

or undertaking for, or act on behalf of, or to act as or be an agent or representative of, or to otherwise 

bind, the other Party. 

22.3. Diverse and Michigan-Based Suppliers 

   Buyer is committed to the development of diverse businesses (that can 

provide acceptable documentation from a certifying organization that the enterprise is at least 

51% owned, operated, and managed by one or more person(s) that are considered Diverse 

Suppliers) including minority-owned, women-owned, veteran-owned, disabled and LGBT 

business enterprises (“Diverse Suppliers”) and to returning spend dollars to vendors in the state 

of Michigan.  Buyer’s expectation is that Seller will share in these goals and offer Diverse 

Suppliers and Michigan-based suppliers maximum practicable opportunities to participate in any 

subcontracts awarded by Seller. 

   In addition, when Buyer has an annual spend that exceeds $3 million with 

a counterparty like Seller, Buyer requires such counterparties to document their spend with 

Diverse Suppliers and Michigan-based suppliers (“Tier II Spend”) associated with the execution 

of work.  Buyer shall identify and advise Seller as to the format for such reporting, which Seller 

agrees to provide.  Reporting may be for specific goods and services that directly support the 

fulfillment of Buyer’s work (direct spend) or as a ratio of Seller’s total sales and/or revenue to 

that associated with Buyer (indirect spend).  

23. ENTIRE AGREEMENT AND AMENDMENTS 

  With respect to the subject matter hereof, this Agreement supersedes all previous 

representations, understandings, negotiations and agreements either written or oral between the 
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Parties hereto or their representatives and constitutes the entire agreement of the Parties.  No 

amendments or changes to this Agreement shall be binding unless made in writing and duly 

executed by both Parties. 

24. ELIGIBLE CONTRACT PARTICIPANT 

  The Parties acknowledge and agree that this Agreement and the transactions 

contemplated hereunder are a “forward contract” within the meaning of the United States Bankruptcy 

Code.  Each Party represents and warrants, solely as to itself, that it is a “forward merchant” within 

the meaning of the United States Bankruptcy Code.  In the event that this transaction is deemed to 

be a financial hedge or similar arrangement with respect to Buyer’s obligation to pay Seller the 

Energy Purchase Price for Delivered Energy and/or the Capacity Purchase Price for Resource 

Adequacy Capacity as provided in Sections 3 and 7, each Party represents to the other that it is, or 

at the Commercial Operation Date will be, an “Eligible Contract Participant” as defined in the 

Commodity Exchange Act, as amended, 7 U.S.C. Section 1(a)(18); provided, however, it is not the 

intent of the Parties that this Agreement be subject to such Act. 

25. COUNTERPARTS AND ELECTRONIC DOCUMENTS 

  This Agreement may be executed and delivered in counterparts, including by a 

facsimile or an electronic transmission thereof, each of which shall be deemed an original.  Any 

document generated by the Parties with respect to this Agreement, including this Agreement, may 

be imaged and stored electronically and introduced as evidence in any proceeding as if original 

business records.  Neither Party will object to the admissibility of such images as evidence in any 

proceeding on account of having been stored electronically. 

26. LIMITATION OF LIABILITY 

  EXCEPT AS SET FORTH HEREIN, THERE IS NO WARRANTY OF 

MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, AND ANY AND ALL 

IMPLIED WARRANTIES ARE DISCLAIMED.  EXCEPT FOR A PARTY’S INDEMNITY 

OBLIGATIONS OR AS OTHERWISE EXPRESSLY HEREIN PROVIDED, NEITHER PARTY 

SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR 

INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY 

STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION OR OTHERWISE.    

27. REPRESENTATIONS 

  Each Party represents to the other Party that (a) it has taken all appropriate and 
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necessary internal actions to authorize the execution, delivery and performance of this Agreement, 

(b) this Agreement has been duly executed by such Party, (c) except for MPSC approval of this 

Agreement as provided for in Subsection 2.1 and for other permits and authorizations to be obtained 

in the ordinary course by Seller, its Affiliates and/or contractors in the development, construction, 

commissioning and operation of the Plant (which shall be obtained in due course), it has obtained all 

consents, approvals and authorizations necessary for the valid execution, delivery and performance 

of this Agreement, and (d) this Agreement has been duly executed by and constitutes a legal, valid 

and binding obligation of such Party, enforceable against it in accordance with its terms, except as 

limited by applicable bankruptcy and insolvency laws and the availability of equitable remedies.  
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Exhibit A Early Termination Security Amount Schedule 

 
 The Early Termination Security amount will be $75,000 per Contract Capacity (MWAC) for a 
contract term of twenty-five (25) years, $62,500 per Contract Capacity (MWAC) for a contract term of 
twenty (20) years, $52,500 per Contract Capacity (MW) for a contract term of fifteen (15) years, and 
$30,000 per Contract Capacity (MWAC) for a contract term of ten (10) years. 
 

𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸 𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇𝑇 𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆 𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴𝐴 = $62,500 𝑥𝑥 𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶 𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶 (𝑀𝑀𝑀𝑀) 
 
In accordance with this methodology, the Early Termination Security amount is detailed in the 
following table. The Early Termination Security amount for each Planning Year, which reflects 200 
MWAC of Contract Capacity below, shall increase in alignment with the contract term and additional 
Capacity commissioned as per the Contract Capacity definition if Contract Capacity exceeds 200 
MWAC. For example, if the contract term is 20 years and the Seller commissions a total of 250 MWAC, 
then upon commissioning of such additional Contract Capacity, the Early Termination Security will 
be increased to an overall total of $15,625,000.  
 

Planning Year Amount 
(Commencing on June 1 of the Stated Year)  

  
2024 $12,500,000 
2025 $12,500,000 
2026 $12,500,000 
2027 $12,500,000 
2028 $12,500,000 
2029 $12,500,000 
2030 $12,500,000 
2031 $12,500,000 
2032 $12,500,000 
2033 $12,500,000 
2034 $12,500,000 
2035 $12,500,000 
2036 $12,500,000 
2037 $12,500,000 
2038 $12,500,000 
2039 $12,500,000 
2040 $12,500,000 
2041 $12,500,000 
2042 $12,500,000 
2043 $12,500,000 
2044 $12,500,000 
2045 $12,500,000 
2046 $12,500,000 
2047 $12,500,000 
2048 $12,500,000 
2049 $12,500,000 
2050 $12,500,000 
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Exhibit B Form of Guaranty 

 
 

GUARANTY 
 
 

GUARANTY, dated as of ____________ 20__, made by ____________, a   
 , corporation whose principal offices are located at 
______________________________________ (“Guarantor”) to Consumers Energy 
Company, a Michigan corporation, whose principal offices are located at One Energy Plaza, 
Jackson, Michigan 49201, (“Counterparty”). 
 

WHEREAS, ______________ a ___________________ whose principal 
offices are located at ________________________________ (“Obligor”), has entered, or 
may enter, into a certain agreement(s) with Counterparty regarding __________________ 
(the “Agreement”) (capitalized terms used but not otherwise defined herein shall have the 
meanings given to such terms in the Agreement); 
 

WHEREAS, as a condition precedent to Counterparty’s obligations to affect the 
transactions contemplated in the Agreement, Counterparty is requiring Guarantor to execute 
and deliver this Guaranty in favor of Counterparty; 
 

WHEREAS, Guarantor is the indirect parent company of Obligor and Guarantor 
is willing to guarantee certain of Obligor’s obligations under the Agreement as set forth below; 
 

NOW, THEREFORE, in consideration of the premises and in order to induce 
Counterparty to enter into the Agreement, Guarantor hereby agrees as follows: 
 

1.  Guaranty.   
 

(a) Guarantor hereby absolutely, irrevocably and unconditionally 
guarantees the punctual payment and performance when due of all obligations of 
Obligor now or hereafter existing under the Agreement (collectively, the "Guaranteed 
Obligations"), and agrees to pay any and all costs incurred by Counterparty in 
enforcing or attempting to enforce any rights under this Guaranty.  This is a guaranty 
of payment and performance, not of collection.  For purposes hereof, the phrase “when 
due” shall include when any such obligations of Obligor under the Agreement would 
be due or are required to be performed, whether at maturity, upon demand, by 
acceleration or otherwise, in accordance with the Agreement without giving effect to 
any stay, injunction or similar action resulting from a bankruptcy or similar proceeding 
or any order of any event or governmental entity affecting Obligor, such maturity, 
demand or acceleration being deemed to have occurred upon, the taking effect of 
such stay, injunction or similar action.   

 
(b) In the event Obligor shall fail to pay any amount owed to the 

Counterparty under the Agreement, Guarantor shall, upon written demand from 
Counterparty of such failure, pay or cause to be paid the amount owed within ten (10) 
business days of receipt of such notice.  In the event payment is not made in 
accordance with the foregoing sentence, the amount owed shall bear interest from the 
date of such demand until receipt of such payment at a rate per annum equal to the 
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Prime Rate, accruing monthly.   
 
(c) Notwithstanding anything to the contrary herein, Guarantor’s 

aggregate obligation to Counterparty hereunder is limited to [________] U.S Dollars 
($___) (the “Maximum Guaranteed Amount”) (it being understood for purposes of 
calculating the Maximum Guaranteed Amount of Guarantor hereunder that any 
payment by Guarantor either directly or indirectly to Counterparty, pursuant to a 
demand made upon Guarantor by Counterparty or otherwise made by Guarantor 
pursuant to its obligations under this Guaranty including any indemnification 
obligations, shall reduce Guarantor’s maximum aggregate liability hereunder on a 
dollar-for-dollar basis), plus costs and expenses incurred by Guaranteed party in 
enforcing this Guaranty.  EXCEPT AS EXPRESSLY PAYABLE BY OBLIGOR 
PURSUANT TO THE AGREEMENT, IN NO EVENT SHALL GUARANTOR BE 
SUBJECT TO ANY CONSEQUENTIAL, EXEMPLARY, EQUITABLE, LOSS OF 
PROFITS PUNITIVE OR TORT DAMAGES.   

 
(d) Guarantor guarantees that the obligations of Guarantor under 

this Guaranty are independent of the obligations of Obligor under the Agreement, and 
a separate action or actions may be brought against Guarantor to enforce this 
Guaranty, irrespective of whether any action is brought against Obligor or whether 
Obligor is joined in any such action or actions.  Subject to the above notice 
requirement, Counterparty shall have the right to proceed first and directly against 
Guarantor under this Guaranty without first proceeding against Obligor or exhausting 
any other remedies which it may have.   

 
(e) If any amount paid by Obligor in respect of the Guaranteed 

Obligations is required to be repaid by Counterparty pursuant to a court order in any 
bankruptcy or similar Legal Proceeding, Guarantor’s Obligations hereunder shall be 
restored as if such payment by Obligor had never been made, and Guarantor, to the 
extent permitted by applicable law or order, waives the benefit of any statute of 
limitations affecting the enforceability of this provision of the Guaranty. 

 
(f) This Guaranty shall terminate upon the date that all of the 

Guaranteed Obligations are indefeasibly discharged.  It is understood and agreed, 
however, that notwithstanding any such termination, this Guaranty shall continue in 
full force and effect with respect to all Guaranteed Obligations arising prior to such 
termination. 

 
2. Obligations Unconditional.  The obligations of Guarantor hereunder 

shall be absolute, irrevocable and unconditional and shall in no way be affected or impaired 
by reason of the happening from time to time of any of the following: 

(a)  the release or waiver, by operation of applicable law or order or 
by Counterparty, of (i) the performance or observance by Obligor of any express or 
implied agreement, covenant, term or condition relating to the Agreement to be 
performed or observed by Obligor, (ii) any other guarantor or obligor or any of the 
Guaranteed Obligations or (iii) any security for any Guaranteed Obligations; 

(b)  the extension of time for the payment or performance by Obligor 
of all or any portion of the Guaranteed Obligations or the extension of time for the 
performance of any other obligation under, arising out of, or in connection with, the 
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Agreement; 

(c)  any failure, omission, delay or lack of diligence on the part of the 
Counterparty to enforce, assert or exercise any right, privilege, power or remedy 
conferred on the Counterparty pursuant to the terms hereof or of the Agreement, 
respectively, or any action on the part of Obligor granting indulgence or extension of any 
kind; 

(d)  the voluntary or involuntary liquidation, dissolution, sale of any 
collateral, receivership, insolvency, bankruptcy, assignment for the benefit of creditors, 
reorganization, arrangement, composition or readjustment of debt of, or other similar 
proceedings affecting, Obligor or any of the assets of Obligor; 

(e)  any invalidity or unenforceability of, or defect or deficiency in, the 
Agreement or any of the Guaranteed Obligations; 

(f)  the settlement or compromise of any obligation guaranteed 
hereby or hereby incurred; or 

(g)  any other circumstance whatsoever that might otherwise 
constitute a legal or equitable discharge or defense of a guarantor, it being the intent of 
this Section 2 that the obligations of Guarantor with respect to the Guaranteed 
Obligations shall be absolute, irrevocable, unconditional and continuing under any and 
all circumstances. 

3.  Waivers  Guarantor hereby waives notice of acceptance of this Guaranty  
and of any liability to which it applies or may apply, presentment, demand for payment (except 
as provided in Section 1 hereunder), any right to require a proceeding first against Obligor or 
any other person before proceeding against Guarantor, protest, notice of nonpayment, notice 
of dishonor, notice of redemption and all other notices and demands (except as provided in 
Section 1 hereunder), and hereby consents to any extension of time of payment of the 
obligations under the Agreement.  Guarantor waives any defenses that it may have as a result 
of its failure to establish adequate means of obtaining from Obligor on a continuing basis 
financial and other information pertaining to Obligor’s business and financial condition, or 
Guarantor’s failure to be and now and hereinafter continue to be completely familiar with the 
business, operation and financial condition of Obligor and its assets.  Guarantor hereby  
waives and relinquishes any duty on the part of Counterparty to disclose to Guarantor any 
matter, fact or thing relating to the business, operation or financial condition of Obligor and its 
assets now known or hereafter known by Counterparty during the term of this Agreement.  
Guarantor further waives notice of, and hereby consents to, any change in, amendment to, 
waiver of or consent to a deviation from, any of the terms and provisions of the Agreement or 
any renewal, extension, increase, acceleration or other alteration of any of the Guaranteed 
Obligations or the taking of any security for the Guaranteed Obligations or any release 
thereof. 
 

4.  Subrogation.  Guarantor shall be subrogated to all rights of Counterparty 
against Obligor in respect of any amounts paid by Guarantor pursuant to this Guaranty, 
provided that Guarantor will not exercise any rights it may acquire by way of subrogation 
under this Guaranty, by any payment made hereunder or otherwise, until all of the 
Guaranteed Obligations shall have been paid in full.  If any amount shall be paid to Guarantor 
on account of such subrogation rights at any time when all the Guaranteed Obligations shall 
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not have been paid in full, such amount shall be held in trust for the benefit of Counterparty 
and shall forthwith be paid to Counterparty to be applied to the Guaranteed Obligations.  If 
(a) Guarantor shall perform and shall make payment to Counterparty of all or any part of the 
Guaranteed Obligations and (b) all the Guaranteed Obligations shall have been paid in full, 
Counterparty shall, at Guarantor’s request, execute and deliver to Guarantor appropriate 
documents necessary to evidence the transfer by subrogation to Guarantor of any interest in 
the Guaranteed Obligations resulting from such payment by Guarantor. 
 

5.  Representations and Warranties.  Guarantor hereby represents and 
warrants as follows: 
 

(a)  Guarantor is a company duly organized, validly existing and in good 
standing under the laws of _____ and is duly qualified to do business in, and is in good 
standing in, all other jurisdictions where the nature of its business or the nature of 
property owned or used by it make such qualification necessary. 

 
(b)  The execution and delivery by Guarantor of this Guaranty, and the 

performance by Guarantor of its obligations hereunder (i) are within Guarantor’s 
company powers, (ii) have been duly authorized by all necessary company action and 
(iii) do not and will not  (A) violate any provision of the charter or by-laws or other 
organizational documents of Guarantor, (B) violate any applicable law or order binding 
on or affecting Guarantor, or (C) result in a breach of, or constitute a default under, 
any indenture or loan or credit agreement or any other agreement, lease or instrument 
to which Guarantor is a party or by which it or its properties may be bound or affected. 

 
(c) This Guaranty constitutes the legal, valid and binding obligation of 

Guarantor enforceable against Guarantor in accordance with its terms except as such 
enforceability may be limited by applicable bankruptcy, insolvency, reorganization, 
debtor relief or similar laws affecting the rights of creditors generally and the 
application of general principles of equity (regardless of whether considered in a 
proceeding in equity or at law). 

 
6.  Amendments.  No amendment or waiver of any provision of this Guaranty, 

and no consent to any departure by Guarantor herefrom, shall in any event be effective unless 
the same shall be in writing and signed by both Guarantor and Counterparty. 
 

7.  Assignment.  Neither Guarantor nor the Counterparty may assign its rights, 
interests or obligations hereunder to any other person without the prior written consent of 
Guarantor or Counterparty, as the case may be; provided that Counterparty may transfer all 
or any portion of its rights, interests or obligations under this Guaranty without the consent of 
Guarantor to any transferee of the Agreement. 
 

8.  Governing Law.  This Guaranty shall be governed by, and construed in 
accordance with, the laws of the State of Michigan without regard to its principles of conflicts 
of laws. 
 

9.  Notices.  Any notice required or permitted to be given hereunder shall be in 
writing and mailed via a nationally recognized overnight delivery service to the address as set 
forth in the first paragraph hereof.  Notices shall be deemed effective one (1) business day 
after being mailed. 
 

10.  Severability.  The invalidity or unenforceability of any provision of this 
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Guaranty shall not affect the remaining provisions that shall be liberally construed in order to 
carry out the intentions of Guarantor and Counterparty in respect of and including any 
provision which is invalid or unenforceable as nearly as possible. 

 
11.  Entire Agreement.  This Guaranty constitutes the entire agreement 

between the parties and supersedes all prior agreements and understandings, both written 
and oral, between the parties with respect to the subject matter hereof. 
 

12.  Miscellaneous.  The provisions of this Guaranty will bind and benefit the 
successors and permitted assigns of Guarantor and Counterparty.  The term “Obligor” means 
both Obligor and its successors and permitted assigns pursuant to the Agreement and the 
term “Counterparty” means Counterparty and its successors and permitted assigns. 

 
 

IN WITNESS WHEREOF, the Guarantor has caused this Guaranty to be 
executed by its duly authorized officer as of the day first above written. 

 
[GUARANTOR COMPANY NAME] 
 
By:       

 
Name:       
 

       Title:       
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Exhibit C Form of Collateral Assignment 
 

 

COLLATERAL ASSIGNMENT OF 
 RENEWABLE ENERGY PURCHASE AGREEMENT 
 

This ASSIGNMENT OF RENEWABLE ENERGY PURCHASE AGREEMENT (“Assignment 
Agreement”) is entered into as of the ___ day of ___________, 20__, among [Counterparty], a 
Michigan [Legal Entity Type] (the “Borrower”), Consumers Energy Company, a Michigan 
corporation (“Consumers”), and [Lender Name], a [Legal Entity Type], (the “Bank”).  Borrower, 
Consumers and Bank are herein sometimes referred to individually as “Party” and collectively as 
“Parties” where appropriate. 
 

WHEREAS, Consumers and Borrower entered into a Renewable Energy Purchase 
Agreement dated ______________, 20__ (the “REPA”), pursuant to which Consumers agreed to 
annually purchase electric capacity, electric energy and renewable energy credits to be supplied 
by a [Technology Type] facility called the [Plant Name] (the “Facility”);  
 

WHEREAS, Borrower and/or one or more of its affiliates has entered into that certain 
[Financing Agreement], dated as of _____________ (as amended, amended and restated, 
supplemented or otherwise modified from time to time, the “Credit Agreement”) with the financial 
institutions from time to time parties thereto as lenders and/or issuing banks, and the Bank as 
agent on behalf of such financial institutions, pursuant to which, among other things, such financial 
institutions have extended commitments to make loans and other financial accommodations to, 
and for the benefit of, the Borrower; 

 
WHEREAS, pursuant to a [Security Agreement] between the Borrower and the Bank, dated 

as of _____________ (as amended, amended and restated, supplemented or otherwise modified 
from time to time, the “Security Agreement”), the Borrower has agreed, among other things, to 
assign, as collateral security for the obligations of the Borrower and/or one or more of its affiliates 
under the Credit Agreement and related documents (collectively, the “Financing Documents”), all 
of its right, title and interest in, to and under the REPA to the Bank; and 

 
WHEREAS, it is a condition precedent to the making of loans pursuant to the Credit 

Agreement that the Borrower and the other parties hereto execute this Assignment Agreement. 
 

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of 
which are hereby acknowledged, and intending to be legally bound, the Parties hereby agree as 
follows: 
 

1. Assignment. 
 

(a) As security for the due and punctual performance and payment of all of the 
Borrower’s obligations under the Credit Agreement, the Borrower hereby assigns to the Bank all 
of the Borrower’s right, title and interest in, to and under the REPA, and Consumers hereby 
consents to such assignment.  Unless expressly provided otherwise in this Assignment 
Agreement, nothing in the Credit Agreement shall in any way amend, alter or otherwise affect any 
rights of Consumers under the REPA. 
 

(b) The Bank shall be entitled (but not obligated) to exercise all rights and to cure 
all defaults of the Borrower under the REPA, subject to applicable notice and cure periods 
provided in the REPA and as set forth herein.  Upon receipt of written notice from the Bank, 
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Consumers agrees to accept such exercise and cure by the Bank if timely made by the Bank 
under the REPA and this Assignment Agreement.  In the event the Bank or its designee(s) or 
assignee(s) succeed to the Borrower’s interest under the REPA, the Bank or its designee(s) or 
assignee(s) shall cure all then-existing payment or other performance defaults under the REPA 
except any defaults of the Borrower which by their nature are not capable of being cured.  The 
Bank and its designee(s) or assignee(s) shall then have the right to assign its interest in the REPA 
to a person or entity to whom the Borrower’s interest in the Facility is transferred, provided that (i) 
such transferee assumes and can perform all of the then-outstanding obligations of the Borrower 
under the REPA, (ii) the transferee provides the credit support required under the REPA, and (iii) 
such transferee has at least three (3) years’ experience operating facilities similar to the Facility 
or has contracted with an operations and maintenance provider having such experience.  Upon 
such assignment, the Bank and its designee(s) or assignee(s) (including their agents and 
employees) shall be released from any further liability thereunder accruing from and after the date 
of such assignment, to the extent of the interest assigned. 

 
 

(c) Upon an event of default or breach by the Borrower in the performance of any 
of its obligations under the REPA, or upon the occurrence or non-occurrence of any event or 
condition under the REPA which would immediately or with the passage of any applicable grace 
period or the giving of notice enable Consumers to terminate the REPA (hereinafter, a “Default”), 
Consumers shall not terminate the REPA until it first gives written notice of such Default to the 
Bank and affords the Bank (i) fifteen (15) days, in the case of a Default for failure to pay amounts 
to Consumers which are due and payable under the REPA and (ii) forty-five (45) days, in the case 
of any Default not included in clause (i), the opportunity  cure such Default.  Each of the periods 
in the foregoing clauses (i) and (ii) shall begin on the later of (A) the expiration of the Borrower’s 
cure period under the REPA (if any) and (B) the date of the Bank’s receipt of notice of such Default 
from Consumers.  Consumers and the Borrower each agree that unless and until Consumers 
receives written notice from the Bank as set forth in Section 1(b) above, the Bank shall not be 
deemed by virtue of the execution and delivery of this Assignment Agreement to have assumed 
any of the obligations of the Borrower under the REPA.   

 
(d)  If (i) possession of the Facility is necessary to cure such Default or (y) if the 

Default can only be cured by the Borrower and is not curable by the Bank, such as the bankruptcy 
of the Borrower or the consolidation, amalgamation or merger of the Borrower into, or transfer of 
all or substantially all of its assets to, another entity which fails to assume the obligations of the 
Borrower under the REPA, and, in each such case, the Bank or its successor(s), assignee(s) 
and/or designee(s) declares an “Event of Default” under the Credit Agreement and notifies 
Consumers in writing that the Bank has commenced foreclosure or other legal proceedings 
necessary to take possession of the Facility, the Bank will be allowed a reasonable period to both 
commence (not to exceed thirty (30) days) and complete (not to exceed one hundred fifty (150) 
additional days) such proceedings, provided that, if the Default can only be cured by the Borrower 
and is not curable by the Bank as described above, the Bank shall be entitled to assume the rights 
and obligations of the Borrower under the REPA and provided such assumption occurs, and if the 
Bank cures any other pending defaults by the Borrower, Consumers shall not be entitled to 
terminate the REPA as a result of such Default.  If the Bank or its successor(s), assignee(s) and/or 
designee(s) is prohibited by any court order or bankruptcy or insolvency proceedings of the 
Borrower from curing the Default or from commencing or prosecuting such proceedings, the 
foregoing time periods shall be extended by the period of such prohibition, provided that the Bank 
or its successor(s), assignee(s) and/or designee(s) is pursuing relief from such prohibition with 
due dispatch.  Consumers shall recognize the Bank or its designee(s) or assignee(s) as the 
applicable party under the REPA provided that the Bank or its designee(s) or assignee(s) assume 
the obligations of the Borrower under the REPA; and provided further that the Bank or its 
designee(s) or assignee(s) has a creditworthiness or total credit support at least equal to that of 
the Borrower as of the date hereof. 
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(e) In the event that the REPA is rejected by a trustee or debtor-in-possession in 

any bankruptcy or insolvency proceeding, and if, within thirty (30) days after such rejection, the 
Bank shall so request, Consumers will execute and deliver to Bank a new power purchase 
agreement, which shall be on as substantially similar terms and conditions as possible to the 
original REPA for the remaining term of the original REPA before giving effect to such rejection, 
and which shall require the Bank to cure any defaults then existing under the original REPA, 
except those defaults of the Borrower which by their nature are not capable of being cured. 

 
(f) In the event the Bank or its designee(s) or assignee(s) elect(s) to succeed to the 

Borrower’s interest under the REPA, or enter into a new power purchase agreement as provided 
in Section 1(e) above, the recourse of Consumers against the Bank or its designee(s) and 
assignee(s) shall be limited to such party or parties’ interests in the Facility, the credit support 
provided or required under the REPA, and any remedies available to Consumers under the new 
power purchase agreement if entered into between Consumers and the Bank or its designee(s) 
or assignee(s) as provided in Section 1(e) above. 

 
(g)  This Assignment Agreement shall not be deemed to release or to affect in any 

way the obligations of the Borrower or Consumers under any provisions of the REPA, except as 
expressly set forth in this Assignment Agreement.  No assumption of the Borrower’s obligations 
under the REPA by the Bank or any further designee or assignee shall release the Borrower from 
its obligations to Consumers under the REPA. 
 

2. Delivery of Notices 
 

Consumers agrees that it will promptly notify the Bank of any termination or default 
under the REPA concurrently with providing such notice to the Borrower, or as soon as reasonably 
practicable thereafter. 
 

3. Default and Cure 
 
  Notwithstanding the remainder of this Assignment Agreement, there shall be no cure 
period allowed the Bank in the event of termination of the REPA by Consumers pursuant to 
Sections 5.3 and 10.1 thereof. 
 

4. Payment. 
 

Consumers and the Borrower agree that until receipt of written notice from the Bank 
that all obligations under the Credit Agreement have been fully satisfied, Consumers will make all 
payments due to the Borrower under the REPA directly to the following account at the Bank: 
 

__________________________ 
Account No. ______________ 
__________________________ 
__________________________ 
__________________________ 

 
5. Successor and Assigns. 

 
This Assignment Agreement shall bind and inure to the benefit of the Parties to this 

Assignment Agreement and their respective successors, transferees  and assigns.  No 
termination, amendment, or variation of any provisions of this Assignment Agreement shall be 
effective unless in writing and signed by the Parties hereto.  No waiver of any provisions of this 
Assignment Agreement shall be effective unless in writing and signed by the Party waiving any of 
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its rights hereunder.  All rights of the Parties hereto shall terminate without the requirement for 
any writing upon the “[Discharge Date]”1 under the Credit Agreement, which the Borrower agrees 
to provide to each other Party promptly after the occurrence thereof. 
 

6. Applicable Law. 
 

The construction, performance and validity of this Assignment Agreement shall be 
governed by the laws of the State of Michigan (excluding the laws applicable to conflicts or choice 
of law).  Each of the Bank, Consumers and the Borrower hereby submits to the non-exclusive 
jurisdiction of the United States District Court for the Eastern District, Southern Division of 
Michigan and of any Michigan State Court sitting in Jackson, Michigan for the purpose of all legal 
proceedings arising out of or relating to this Assignment Agreement or the transactions 
contemplated hereby.  As of the date hereof, Consumers represents that the REPA is a legal, 
valid and binding obligation of Consumers.  In the event any provision of this Assignment 
Agreement or the obligations of any of the Parties hereto, shall be invalid, illegal or unenforceable, 
the validity, legality and enforceability of the remaining provisions, or the obligations of the other 
Parties hereto, shall not in any way be affected or impaired thereby. 
 

7. Waiver. 
 

Unless otherwise specifically provided by the terms of this Assignment Agreement, no 
delay or failure to exercise a right resulting from any breach of this Assignment Agreement shall 
impair such right or shall be construed to be a waiver thereof, but such right may be exercised 
from time to time and as often as may be deemed expedient.  Any waiver shall be in writing and 
signed by the Party granting such waiver.  If any representation, warranty or covenant contained 
in this Assignment Agreement is breached by any Party and thereafter waived by the other 
Parties, such waiver shall be limited to the particular breach so waived and shall not be deemed 
to waive any other breach under this Assignment Agreement. 
 

8. Counterparts. 
 

This Assignment Agreement (and each amendment, modification and waiver in 
respect of it) may be executed and delivered in multiple counterparts (including by facsimile 
transmission), each of which will be deemed an original and all of which shall constitute one and 
the same instrument.  Any document generated by the Parties with respect to this Assignment 
Agreement, including this Assignment Agreement, may be imaged and stored electronically and 
introduced as evidence in any proceeding as if original business records.  None of the Parties 
hereto will object to the admissibility of such images as evidence in any proceeding on account 
of having been stored electronically. 

 
9. Notices. 

 
All written notices provided for in this Assignment Agreement shall be mailed by 

registered or certified mail, return receipt requested, or delivered by hand to the Borrower, 
Consumers and the Bank at the following addresses or such other address as may be designated 
in a written notice by the addressee: 
 

If to the Borrower: 
 

______________________________  
Attention: _______________   

 
1 To be on or about date of commercial operation under REPA. 
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______________________________  
______________________________  
______________________________  
 

 
If to Consumers: 

 
Consumers Energy Company 
Attention:  Emily M. Walainis, Manager of Supply Contracts 
1945 West Parnall Road 
Jackson, MI  49201 

 
 

If to the Bank: 
 

______________________________  
Attention: ____________________  
______________________________  
______________________________  
______________________________  

 
 
All such notices shall be effective when delivered. 
 

10. Entire Agreement 
 

This Assignment Agreement shall completely and fully supersede all prior 
undertakings or agreements, both written and oral, between the Parties with respect to the 
assignment of the REPA in so far as the obligations and rights of the Borrower and Consumers 
are concerned. 
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IN WITNESS WHEREOF, this Assignment Agreement has been executed on behalf of the 
undersigned Parties by their respective representatives thereunto duly authorized as of the date 
first above written. 
 
 

_____________________________ 
         (Borrower Name) 
 
By:  _____________________________ 
             (Name) 
Its: _____________________________ 
             (Title) 
 
 
CONSUMERS ENERGY COMPANY 
 
By:  ____________________________ 
             (Name) 
Its: ____________________________ 
             (Title) 
 
 
________________________________ 
              (Bank Name) 
 
By:  ___________________________ 
              (Name) 
Its: ___________________________ 
      (Title) 
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Exhibit D Form of Estoppel Certificate 
 

 
ESTOPPEL CERTIFICATE 

 
 

Pursuant to that certain Renewable Energy Purchase Agreement, dated as of [Date], 
entered into between Consumers Energy Company, a Michigan corporation (together with its 

successors and assigns, the “Contracting Party”), and _________, a Delaware limited liability 

company (the “Project Company”), the Contracting Party hereby delivers this Estoppel 

Certificate to _________________ (the “Project Company”), __________________ (the 

“Collateral Agent”) and ______________________ (the “Equity Investor”) and hereby 

confirms to the Project Company, the Collateral Agent and Equity Investor that: 

(a) No default, or event that with notice and passage of time will become a default, 

by the Contracting Party nor, to its actual knowledge, the Project Company exists under that 

certain Renewable Energy Purchase Agreement, dated as of [Date], between the Contracting 

Party and the Project Company (as amended, amended and restated, supplemented or 

otherwise modified from time to time in accordance with the terms hereof and thereof, the 

“PPA”); 

(b) Contracting Party hereby consents to the transfer of the membership interests 

in Project Company to Equity Investor.  Furthermore, Contracting Party hereby agrees that 

such transfer of the membership interests to Equity Investor shall not constitute a default by 

Project Company;  

(c) As of the date hereof, (i) the PPA is in full force and effect and has not been 

amended, supplemented or modified, (ii) there are no disputes or legal proceedings between 

the Contracting Party and the Project Company and there are no proceedings pending or, to 

its actual knowledge, threatened against or affecting the Contracting Party in any court or by 

or before any governmental authority or arbitration board or tribunal which could reasonably 

be expected to have a material adverse effect on the ability of the Contracting Party to perform 

its obligations under the PPA, (iii) to the Contracting Party’s actual knowledge the Contracting 

Party is not aware of any event, act, circumstance or condition constituting an event of force 

majeure under the PPA, (iv) to the Contracting Party’s actual knowledge the Project Company 
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does not owe any indemnity or other payments to the Contracting Party and the Contracting 

Party has no existing counterclaims, offsets or defenses against the Project Company under 

the PPA, (v) the Contracting Party has not made any payments to the Project Company in 

respect of liquidated damage, warranty or indemnity claims, (vi) the Contracting Party has not 

transferred, pledged or assigned, in whole or in part, any of its right, title or interest in, to and 

under the PPA and (vii) to the Contracting Party’s actual knowledge, the obligations of the 

Project Company under the PPA required to be performed on or before the date hereof have 

been properly performed or expressly waived in writing; and 

(d)  The Contracting Party is a Michigan corporation which is duly incorporated, 

validly existing and in good standing under the laws of Michigan and has all requisite power 

and authority to conduct, execute, deliver and perform its obligations under the PPA and this 

certificate, and the execution, delivery and performance by the Contracting Party of the PPA 

and this certificate have been duly authorized by all necessary company action on the part of 

the Contracting Party and do not require any approvals, filings with or consents of any entity 

or person which have not previously been obtained or made.  There are no actions pending 

against the Contracting Party under the bankruptcy or any similar laws of the United States 

or any state. 

IN WITNESS WHEREOF, the Contracting Party has caused this certificate to be 

executed by its undersigned authorized officer as of [Month] _, [Year]. 

CONSUMERS ENERGY COMPANY,  
a Michigan corporation 

 
 
By:       
Name:       
Title:       
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Exhibit E Energy Purchase Price Schedule 
 
 The Energy Purchase Price for Delivered Energy shall be the rate as determined in the table 
below. Notwithstanding the foregoing, the Energy Purchase Price for Delivered Energy shall be 
reduced from the amounts shown in the following table, if applicable, in accordance with Exhibit I. 
 
 

Planning Year 
(Commencing on June 1 

of the Stated Year) 

Energy Purchase 
Price 

$/MWh 
  

2024 $59.90  
2025 $59.90  
2026 $59.90  
2027 $59.90  
2028 $59.90  
2029 $59.90  
2030 $59.90  
2031 $59.90  
2032 $59.90  
2033 $59.90  
2034 $59.90  
2035 $59.90  
2036 $59.90  
2037 $59.90  
2038 $59.90  
2039 $59.90  
2040 $59.90  
2041 $59.90  
2042 $59.90  
2043 $59.90  
2044 $59.90  
2045 $59.90  
2046 $59.90  
2047 $59.90  
2048 $59.90  
2049 $59.90  
2050 $59.90  
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Exhibit F Monthly Escrow Payment 
 
Beginning with the Billing Month in which the Commercial Operation Date occurs, Buyer will retain 
during each Billing Month a portion of the energy compensation until the interest-bearing account 
equals or exceeds the Early Termination Security Amount identified in Exhibit A. Interest on the 
monthly escrow payments shall accrue at the Interest Rate. Buyer will continue to retain such 
funds to achieve and maintain a security for continued performance. The amount retained each 
month shall be determined in accordance with the following formula:  
 
Monthly Escrow Payment ($) = $3.50/MWh x Delivered Energy  
 
All monthly escrow payments and accumulated interest shall be retained in the interest-bearing 
account until the Early Termination Security Amount is reached (the "Full Funding"). Once the 
interest-bearing account has Full Funding, Buyer will not retain any portion of the monthly energy 
compensation; however, accumulated interest will continue to be held in the interest-bearing 
account.  
 
Monthly escrow payments will be held by Buyer from Commercial Operation Date through the first 
Billing Month of the Planning Year that begins one year after 60% of the Contract Term has been 
completed (the “Refund Period”), at which point Seller will no longer be obligated to continue 
making monthly escrow payments. The balance in the interest-bearing account will be disbursed 
to the Seller over the remaining term of the Agreement. Beginning with the first Billing Month of 
the Refund Period, Buyer will pay Seller the monthly escrow payment in each successive Billing 
Month using the formula above. Any amounts, including accumulated interest, remaining in the 
interest-bearing account after termination of this Agreement shall be paid by Buyer to Seller on 
the final Billing Month settlement of the Agreement.  
 
Upon termination pursuant to Section 10 of the Agreement after the Commercial Operation Date, 
Buyer shall retain all remaining funds in the interest-bearing account to the extent necessary to 
satisfy Seller’s obligation to pay the Early Termination Security Amount. 
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Exhibit G Legal Description of Plant Site 
 

The Plant Site shall be located on the following parcel of real property2:    
             
              
 

 
2 CE: Ranger team to provide Plant Site details prior to execution. 
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Exhibit H Form of Construction Report 
 

Construction Report Date   
Project Name     
Developer/Owner    
Construction start date    
Projected  Commercial Operation 
Date     
PPA effective date    
Earnest Money Deposit Date    
Interconnection  
 GIA Execution Date    

 
Facilities Construction Agreement 
Execution Date   

    
Metering Requirements 
 Meter Type   

 

Meter Data Management Agent 
(Developer or Third Party, please 
provide company name):   

 

Renewable Energy Credit Qualified 
Reporting entity (Developer or Third 
Party, please provide company 
name):    

    
Environmental Permits 
 Date Soil Erosion Permits Approved:   

 
Date Drain Agreements Approved (if 
Applicable):   

 
Date Road Use Agreement Approved 
(if Applicable):   

 
Date all Zoning Permits Final 
Approval:   

    
Major Procurements Completed Dates 

 
Date Main Power Transformer 
Contract Executed:   

 
Date Solar Panel Procurement 
Contract Executed:   

    
% Complete of Panel Construction from Projected Commercial Operation Date (PCOD) 
 12 months to PCOD   

 11 months to PCOD   
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 10 months to PCOD   

 9 months to PCOD   

 8 months to PCOD   

 7 months to PCOD   

 6 months to PCOD   

 5 months to PCOD   

 4 months to PCOD   

 3 months to PCOD   

 2 months to PCOD   

 1 month to PCOD   

 15 days to PCOD   
    

COD Process         

 
Start of Construction Electrical 
Testing Date:   

 
Generation of First Test Energy 
Date(s):   

 
Projected Commercial Operation 
Date:   
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Exhibit I Scorecard Guarantees 
 

Buyer represents that this Agreement was entered into as a result of a competitive solicitation administered 
in accordance with Buyer’s Integrated Resource Plan. Seller acknowledges that the proposal submitted in 
the solicitation which resulted in the negotiation and execution of this Agreement contained certain 
guarantees regarding the Plant that Seller has, or will, demonstrate to Buyer as provided herein and 
resulted in Seller receiving a higher Energy Purchase Price under this Agreement because of each 
Scorecard Criteria included in its proposal. Seller acknowledges that failure to meet any Scorecard Criteria 
claimed in the proposal will result in Seller making a payment to Buyer as stated further below. Such 
payment will be cumulative to the extent that multiple Scorecard Criteria guarantees are not met. 
 
If, at the Commercial Operation Date, Seller and/or the Plant no longer qualify for the amount of points 
claimed for each respective Scorecard Criteria, Buyer will owe Seller the following amount for each of the 
Scorecard Criteria whose claimed point level is not achieved:  (a) the difference between (i) the points 
claimed for such Scorecard Criteria; and (ii) the amount of points Seller and/or the Plant are actually eligible 
for under such Scorecard Criteria as of the Commercial Operation Date; multiplied by (b) $280,000.00 [i.e., 
$1,400/MW, based on the Plant’s Contract Capacity].  For avoidance of doubt, Seller and/or the Plant will 
not be eligible for any additional payment even if Seller and/or the Plant could end up claiming additional 
points based on actual results, achievements or status at the time the Scorecard Criteria are assessed.] 
 
There are three sections of the Scorecard as referenced in the Scorecard and Scorecard Guidance 
Appendices within the Company’s 2022 RFP, which make up the Triple Bottom Line of Consumers Energy: 
People, Planet, and Michigan’s Prosperity. Each of these sections contain specific criteria in which a project 
will be scored based on a percentage of points earned multiplied by the total maximum points for that 
category. 

 
Check all Scorecard Criteria claims that apply to the Plant and this Agreement:  
 
 
 
1.0 People 

 
___ 1.1 Cost-to-Value Ratio: Project Cost-to-Value score will be determined by Enel X using the 
Economic Model as referenced in the Scorecard Guidance appendix within the Company’s 2022 RFP. 
 
___ 1.2 Michigan Content (Equipment and Materials): Seller guarantees ___% of all project materials are 
sourced from Michigan-based companies and manufactured or assembled in Michigan, and therefore 
claimed eligibility for __ points based on this Scorecard Criteria. Seller will provide proof of this guarantee 
to Buyer with reasonable documentation of such qualification at the Buyer’s discretion. 
 
___ 1.3 Michigan Labor (Construction Labor): Seller guarantees ___% construction in field labor hours 
are completed by Michigan Residents, and therefore claimed eligibility for __ points based on this 
Scorecard Criteria. Seller will provide proof of this guarantee to Buyer with reasonable documentation of 
such qualification at the Buyer’s discretion. 
 
_X_ 1.4 Union Labor (Construction): Seller guarantees _70_% union labor hours for construction prior to 
the project being placed in service, and therefore claimed eligibility for _3.5_ points based on this 
Scorecard Criteria. Seller will provide proof of this guarantee to Buyer with reasonable documentation of 
such qualification at the Buyer’s discretion. 
 
___ 1.5 Located in Designated Low-Income Counties: Seller guarantees the project is [entirely/partially] 
located within  a county within Consumers Energy's service territory that has 40% or greater population 
that is at 200% of poverty as listed in the Low-Income Counties appendix within the Company’s 2022 
RFP, and therefore claimed eligibility for __ points based on this Scorecard Criteria. Seller will provide 
proof of this guarantee to Buyer with reasonable documentation of the location of all Plant equipment for 
such qualification at the Buyer’s discretion. 
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___ 1.6 Diverse and Michigan Based Business (MBB): Seller guarantees [Developer and/or EPC 
Contractor] is Diverse and/or MBB, and therefore claimed eligibility for __ points based on this Scorecard 
Criteria. Seller will provide proof of this guarantee to Buyer with reasonable documentation of the location 
of all Plant equipment for such qualification at the Buyer’s discretion. 
 
2.0 Planet 

 
___ 2.1 Land Use (Brownfields, Grayfield, and Farmland): 
 

___ 2.1.1 Brownfields: Seller guarantees the facility meets the requirements for a brownfield but 
contamination only exceeds Residential Criteria and not Non-Residential Criteria, and therefore 
claimed eligibility for __ points based on this Scorecard Criteria. Seller will provide proof of this 
guarantee to Buyer with reasonable documentation of such qualification at the Buyer’s discretion. 
Phase I Environmental Site Assessment (ESA), Phase II ESA, and / or the Baseline 
Environmental Assessment (BEA) is required. 
 
___ 2.1.2 Brownfields: Seller guarantees the facility meets the requirements for a brownfield but 
contamination present on the site can be managed with due care only (e.g., soil management, 
deed restrictions), and therefore claimed eligibility for __ points based on this Scorecard Criteria. 
Seller will provide proof of this guarantee to Buyer with reasonable documentation of such 
qualification at the Buyer’s discretion. Phase I Environmental Site Assessment (ESA), Phase II 
ESA, and / or the Baseline Environmental Assessment (BEA) is required. 
 
___ 2.1.3 Brownfields: Seller guarantees the facility meets the requirements for a brownfield and 
“A No Further Action” has been obtained from Department of Environment, Great Lakes, and 
Energy, and therefore claimed eligibility for __ points based on this Scorecard Criteria. Seller will 
provide proof of this guarantee to Buyer with reasonable documentation of such qualification at 
the Buyer’s discretion. Phase I Environmental Site Assessment (ESA), Phase II ESA, and / or the 
Baseline Environmental Assessment (BEA) is required. 
 
___ 2.1.4 Grayfield Development: Seller guarantees ___% of Project is located on a Grayfield, 
and therefore claimed eligibility for __ points based on this Scorecard Criteria. Seller will provide 
proof of this guarantee to Buyer with reasonable documentation and rationale of such 
qualification at the Buyer’s discretion. 
 
___ 2.1.5 Avoid Prime Farmland: Seller guarantees ___% of Project is not located on Prime 
Farmland, and therefore claimed eligibility for __ points based on this Scorecard Criteria. Seller 
will provide proof of this guarantee to Buyer with reasonable documentation and rationale of such 
qualification at the Buyer’s discretion. 

   
 
___ 2.2 Establish Pollinator Habitat: Seller guarantees the site will score at least __ points on the 
pollinator scorecard for the entire term of the Agreement in terms of the entire footprint of the project, and 
therefore claimed eligibility for __ points based on this Scorecard Criteria. Seller will provide proof of this 
guarantee to the Buyer with reasonable visual, documented, and/or inspection of confirmation at the 
Buyer’s discretion. 
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___ 2.3 Carbon Intensity / Life Cycle Analysis (LCA): Seller guarantees __% of accredited Life Cycle 
Analysis, and therefore claimed eligibility for __ points based on this Scorecard Criteria. Seller will provide 
proof of this guarantee to Buyer with reasonable documentation of such qualification at the Buyer’s 
discretion. 
 
3.0 Michigan’s Prosperity 

 
_X_ 3.1 Special Land Use Permit (SLUP) & Community Support: Seller guarantees that, as of the 
Effective Date, a SLUP is not required by the township or county in order to develop, construct, own or 
operate the Plant, and therefore claimed eligibility for _5_ points based on this Scorecard Criteria. Seller 
will provide proof of this guarantee to Buyer with reasonable documentation of such qualification at the 
Buyer’s discretion. 
 
___ 3.2 Module Procurement: Seller guarantees a copy or written affidavit of module procurement 
contract for this project has been fully executed and valid, and therefore claimed eligibility for __ points 
based on this Scorecard Criteria. Seller will provide proof of this guarantee to Buyer with reasonable 
documentation of such qualification at the Buyer’s discretion. 
 
___ 3.3 Distribution System Connected: Seller guarantees that the Plant will be interconnected to 
Consumers Energy's electric distribution system at a voltage of 46kV and below, and therefore claimed 
eligibility for __ points based on this Scorecard Criteria.  Seller will provide proof of this guarantee to 
Buyer with reasonable documentation of such qualification at the Buyer’s discretion. 
 
_X_ 3.4 Interconnection Agreement Status: Seller guarantees that the Transmission Connected Plant has 
an executed interconnection agreement and therefore claimed eligibility for _3_ points based on this 
Scorecard Criteria. Seller will provide proof of this guarantee to the Buyer with reasonable visual, 
documented, and/or inspection of confirmation at the Buyer’s discretion. 
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Exhibit J Replacement Project Agreement 
 
 

[Project Company] proposes the following replacement or additional project(s). Upon consent 

from the Buyer below, the replacement or additional project(s) replace or supplement, as 

applicable, the Plant in Part I of the Agreement. 

 

Details of the replacement or additional project(s) are as follows: 

  Plant Name: ______________________ 
  Plant Type: ______________________ 
 Expected Installed Capacity (MWAC) at Point of Delivery: ______________________ 
  Plant Location: ______________________ 
 Contract Energy: ______________________ 
  Expected Commercial Operation Date: ______________________ 
  Interconnection Queue Identifier: ______________________ 
 

Additionally, the below hereby replaces or supplements, as applicable, Exhibit G Legal Description 

of Plant Site in the Agreement: 

 The Plant Site shall be located on the following parcel of real property: _______________ 

____________________________________________________________________________ 

____________________________________________________________________________ 

 

Details of an additional replacement project (if needed) are as follows: 

  Plant Name: ______________________ 
  Plant Type: ______________________ 
 Expected Installed Capacity (MWAC) at Point of Delivery: ______________________ 
  Plant Location: ______________________ 
 Contract Energy: ______________________ 
  Expected Commercial Operation Date: ______________________ 
  Interconnection Queue Identifier: ______________________ 
 

Additionally, the below hereby replaces or supplements, as applicable, Exhibit G Legal Description 

of Plant Site in the Agreement: 

 The Plant Site shall be located on the following parcel of real property: _______________ 

____________________________________________________________________________ 

____________________________________________________________________________ 

 

Also, attached are the scorecard guarantees and remedies as shown in Exhibit I Scorecard 

Guarantees that the replacement project(s) qualify for. 
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Freshwater Solar, LLC 

By: _________________________________ 

Name: _________________________________ 

Title: _________________________________ 

Date: _________________________________ 

ACCEPTED AND AGREED by Buyer: 

Consumers Energy Company 

By: _________________________________ 

Name: _________________________________ 

Title: _________________________________ 

Date: _________________________________ 
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MICHIGAN PUBLIC SERVICE COMMISSION Case No.:   U‐21090
 Consumers Energy Company Exhibit No.:   A‐3 (MAS‐3)

Forecast Cost and Market Value of Power Purchase Agreement with Freshwater Solar, LLC Page:   1 of 1
Witness:   MASauceda

Date:   January 2024

Line (a) (b) (c) (d) (e) (f) (g) (h) (i) (j) (k) (l) (m) (n)
Formula (b * d) + (c * e) (f) + (i) (b * k) + (c * l) (b * k) + (c * l) 

Year Generation Capacity Energy Rate Capacity Rate
Energy and 
Capacity Cost

Estimated 
Bundled Rate

FCM Cap FCM1    

(@5.66%)
Total Cost 

(including FCM)
Energy Value Capacity Value

Energy and 
Capacity Value

Total Value

MWh ZRC‐year ($/MWh) ($/ZRC‐Year) $ $/MWh $/MWh $ $ $/MWh $/ZRC‐Year $ $
1 2027 348,300 76.3          59.90 ‐                       20,863,170          59.90 $63.25 1,180,855 22,044,025              33.15                    101,188                19,260,925          19,260,925      
2 2028 590,252 116.3        59.90 ‐                       35,356,086          59.90 $63.25 2,001,154 37,357,241              33.69                    103,211                31,883,508          31,883,508      
3 2029 585,978 116.3        59.90 ‐                       35,100,100          59.90 $63.25 1,986,666 37,086,766              34.62                    105,275                32,524,398          32,524,398      
4 2030 583,317 116.3        59.90 ‐                       34,940,715          59.90 $63.25 1,977,644 36,918,360              35.56                    107,381                33,223,355          33,223,355      
5 2031 580,657 116.3        59.90 ‐                       34,781,330          59.90 $63.25 1,968,623 36,749,954              36.04                    109,529                33,659,123          33,659,123      
6 2032 579,579 116.3        59.90 ‐                       34,716,800          59.90 $63.25 1,964,971 36,681,771              36.75                    111,719                34,287,078          34,287,078      
7 2033 575,335 116.3        59.90 ‐                       34,462,561          59.90 $63.25 1,950,581 36,413,141              38.22                    113,954                35,238,502          35,238,502      
8 2034 572,674 116.3        59.90 ‐                       34,303,176          59.90 $63.25 1,941,560 36,244,735              39.14                    116,233                35,923,812          35,923,812      
9 2035 570,013 116.3        59.90 ‐                       34,143,791          59.90 $63.25 1,932,539 36,076,329              40.01                    118,557                36,588,509          36,588,509      
10 2036 568,907 116.3        59.90 ‐                       34,077,514          59.90 $63.25 1,928,787 36,006,301              40.91                    120,928                37,330,773          37,330,773      
11 2037 564,692 116.3        59.90 ‐                       33,825,021          59.90 $63.25 1,914,496 35,739,517              42.02                    123,347                38,065,087          38,065,087      
12 2038 562,031 116.3        59.90 ‐                       33,665,636          59.90 $63.25 1,905,475 35,571,111              43.28                    125,814                38,950,235          38,950,235      
13 2039 559,370 116.3        59.90 ‐                       33,506,251          59.90 $63.25 1,896,454 35,402,705              45.00                    128,330                40,090,900          40,090,900      
14 2040 558,234 116.3        59.90 ‐                       33,438,227          59.90 $63.25 1,892,604 35,330,831              46.82                    130,897                41,352,936          41,352,936      
15 2041 554,048 116.3        59.90 ‐                       33,187,481          59.90 $63.25 1,878,411 35,065,893              47.76                    133,515                41,980,085          41,980,085      
16 2042 551,387 116.3        59.90 ‐                       33,028,096          59.90 $63.25 1,869,390 34,897,487              48.71                    136,185                42,690,075          42,690,075      
17 2043 548,726 116.3        59.90 ‐                       32,868,711          59.90 $63.25 1,860,369 34,729,080              49.69                    138,909                43,411,672          43,411,672      
18 2044 547,562 116.3        59.90 ‐                       32,798,941          59.90 $63.25 1,856,420 34,655,361              50.68                    141,687                44,220,875          44,220,875      
19 2045 543,405 116.3        59.90 ‐                       32,549,942          59.90 $63.25 1,842,327 34,392,268              51.69                    144,521                44,890,412          44,890,412      
20 2046 540,744 116.3        59.90 ‐                       32,390,557          59.90 $63.25 1,833,306 34,223,862              52.73                    147,411                45,647,923          45,647,923      
21 2047 222,604 40.0          59.90 ‐                       13,333,992          59.90 $63.25 754,704 14,088,696              53.78                    150,359                17,986,194          17,986,194      
22 Total 11,307,815   677,338,098        38,337,336         715,675,434            769,206,374        769,206,374    

23 Average PPA & FCM Cost ($/MWh) 63.29                        Average PPA Value ($/MWh) 68.02                
24 Average PPA & FCM Cost ($/MW)2 2,385,585                 Average PPA Value ($/MW)2 2,564,021         

25 Levelized Cost of Energy ($/MWh) 63.29                        Cost‐to‐Value Ratio3 93.0%

Notes:
1 Financial Compensation Mechanism is estimated as the annual generation multiplied by the lesser of column (g) and (h) multiplied by 5.66%
2 Calculated as the total cost (including FCM) or total value (including value added criteria credit) divided by 300 MW contract capacity
3 Calculated as the total cost (column j) divided by the energy and capacity value (column 0)
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Line (a) (b) (c) (d) (e) (f) (g)
Formula  (b * e) + (c * f) 

Year Generation Capacity
 Total Revenue 
Requirements 

Energy Value Capacity Value
 Energy and 

Capacity Value 
(MWh) (ZRC‐year) ($) ($/MWh) ($/ZRC‐Year) ($)

1 2027 1,024,920.00   250.0        73,781,418           33.95                     79,420.64             54,649,099          
2 2028 1,019,795.40   250.0        73,686,007           34.53                     81,009.05             55,468,446          
3 2029 1,014,670.80   250.0        73,589,450           35.39                     82,629.23             56,565,207          
4 2030 1,009,546.20   250.0        73,483,899           36.53                     84,281.82             57,948,319          
5 2031 1,004,421.60   250.0        73,517,535           36.69                     85,967.45             58,340,085          
6 2032 999,297.00      250.0        73,548,820           38.00                     87,686.80             59,893,584          
7 2033 994,172.40      250.0        73,570,336           39.55                     89,440.54             61,679,501          
8 2034 989,047.80      250.0        73,589,202           40.67                     91,229.35             63,034,430          
9 2035 983,923.20      250.0        73,605,290           41.28                     93,053.94             63,877,667          
10 2036 978,798.60      250.0        73,641,443           42.09                     94,915.02             64,923,516          
11 2037 973,674.00      250.0        73,675,562           43.32                     96,813.32             66,383,987          
12 2038 968,549.40      250.0        73,707,540           44.59                     98,749.58             67,871,707          
13 2039 963,424.80      250.0        73,737,267           46.84                     100,724.57          70,305,150          
14 2040 958,300.20      250.0        73,764,628           48.50                     102,739.07          72,162,968          
15 2041 953,175.60      250.0        73,792,087           49.47                     104,793.85          73,352,710          
16 2042 948,051.00      250.0        73,819,644           50.46                     106,889.72          74,561,177          
17 2043 942,926.40      250.0        73,847,301           51.47                     109,027.52          75,788,641          
18 2044 937,801.80      250.0        73,875,056           52.50                     111,208.07          77,035,379          
19 2045 932,677.20      250.0        73,902,912           53.55                     113,432.23          78,301,671          
20 2046 927,552.60      250.0        73,930,867           54.62                     115,700.88          79,587,800          
21 2047 922,428.00      250.0        73,958,923           55.71                     118,014.89          80,894,055          
22 2048 917,303.40      250.0        73,987,079           56.83                     120,375.19          82,220,724          
23 2049 912,178.80      250.0        74,015,337           57.96                     122,782.69          83,568,102          
24 2050 907,054.20      250.0        74,043,696           59.12                     125,238.35          84,936,487          
25 2051 901,929.60      250.0        74,072,157           60.30                     127,743.12          86,326,181          
26 2052 896,805.00      250.0        74,100,720           61.51                     130,297.98          87,737,487          
27 2053 891,680.40      250.0        74,129,385           62.74                     132,903.94          89,170,716          
28 2054 886,555.80      250.0        74,158,154           64.00                     135,562.02          90,626,178          
29 2055 881,431.20      250.0        74,187,025           65.28                     138,273.26          92,104,191          
30 2056 876,306.60      250.0        74,216,001           66.58                     141,038.72          93,605,073          
31 Total 28,518,399      2,214,934,739      2,202,920,239     

32 Average Solar Cost ($/MWh) 77.67                      Average Solar Value ($/MWh) 77.25                     
33 Average Solar Cost ($/MW) 4,429,869              Average Solar Value ($/MW) 4,405,840             

34 Levelized Cost of Energy ($/MWh) 75.61                      Cost‐to‐Value Ratio1 100.5%

Notes:
1 Calculated as the total cost (column d) divided by  the energy and capacity value (column g)



S T A T E   O F   M I C H I G A N 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 

In the matter of the application of  ) 
CONSUMERS ENERGY COMPANY ) 
for Approval of an Integrated Resource Plan ) Case No. U-21090 
under MCL 460.6t, certain accounting ) 
approvals, and for other relief. ) 

) 

PROOF OF SERVICE 

STATE OF MICHIGAN ) 
) SS 

COUNTY OF JACKSON ) 

Crystal L. Chacon, being first duly sworn, deposes and says that she is employed in the 
Legal Department of Consumers Energy Company; that on January 12, 2024, she served an 
electronic copy of Consumers Energy Company’s Application with Supporting Testimony, 
Affidavit, and Exhibits of Company witness Marco A. Sauceda upon the persons listed in 
Attachment 1 hereto, at the e-mail addresses listed therein.   

__________________________________________ 
Crystal L. Chacon 

Subscribed and sworn to before me this 12th day of January, 2024. 

_________________________________________ 
Melissa K. Harris, Notary Public 
State of Michigan, County of Jackson 
My Commission Expires:  06/11/2027 
Acting in the County of Hillsdale 
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Administrative Law Judge 
(Electronic Copy of Public Materials) 
Hon. Sally L. Wallace 
Administrative Law Judge 
7109 West Saginaw Highway 
Post Office Box 30221 
Lansing, MI  48909 
wallaces2@michigan.gov  
 
Counsel for the Michigan Public 
Service Commission Staff 
(Electronic Copy of Confidential 
Materials) 
Amit T. Singh, Esq. 
Nicholas Q. Taylor, Esq. 
Megan Kolioupoulos 
Assistant Attorneys General 
7109 West Saginaw Highway 
Post Office Box 30221 
Lansing, MI  48909 
singha9@michigan.gov  
taylorn10@michigan.gov 
kolioupoulosm@michigan.gov 
 
Counsel for Attorney General, 
Dana Nessel 
(Electronic Copy of Confidential 
Materials) 
Celeste Gill, Esq. 
Assistant Attorney General 
Michigan Dept. of Attorney General, 
Special Litigation Unit 
6th Floor Williams Building 
Post Office Box 30755 
Lansing, MI  48909 
Gillc1@michigan.gov  
AG-ENRA-Spec-Lit@michigan.gov 
 
Tracy Jane Andrews, Esq. 
Olson, Bzdok & Howard, P.C. 
420 East Front Street 
Traverse City, MI  49686 
tjandrews@envlaw.com 

Counsel for the Great Lakes Renewable 
Energy Association 
(Electronic Copy of Confidential 
Materials) 
Don L. Keskey, Esq. 
Brian W. Coyer, Esq. 
Public Law Resource Center PLLC 
333 Albert Avenue, Suite 425 
East Lansing, MI  48823 
donkeskey@publiclawresourcecenter.com 
bwcoyer@publiclawresourcecenter.com 
 
Counsel for the Cadillac Renewable 
Energy, LLC, Genesee Power Station 
Limited Partnership, Decker Energy-
Grayling, LLC, Hillman Power 
Company, LLC, Tondu Corporation, 
Viking Energy of Lincoln, LLC., and 
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